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PREFACE 


Although many books, pamphlets, and articles have already been 
published on the Permanent Court of International Justice, it is 
hoped that the following document will be an acceptable contribution 
to this field of discussion and interest. The subject is treated from 
two points of view. Mr. Quincy Wright, Professor of International 
Law at the University of Chicago, gives the history of the relation 
of the United States to the Court since August 1921, while Mr. Ake 
Hammarskjold, Registrar of the Permanent Court of International 
Justice, describes the actual working of the Court at the Peace 


Palace at The Hague. 
NICHOLAS MurRRAY BUTLER 


New York, August 4, 1927. 
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THE UNITED STATES AND THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE 


{Reprinted from American Journal of International Law, January, 1927, with additions 
based on material available since that time.] 


BY QUINCY WRIGHT 


Professor of International Law, University of Chicago 


On August 15, 1921, the Secretary of State of the United States 
acknowledged receipt from the Secretary General of the League of 
Nations of a certified copy of the protocol of the Permanent Court 
of International Justice opened for signature on December 16, 1920, 
by members of the League and states mentioned in the annex to the 
Covenant.t On February 24, 1923, President Harding submitted 
the protocol and the accompanying statute to the Senate with a 
request for its consent to American adhesion with four “conditions 
and understandings”’ explained in an attached letter from Secretary 
of State Hughes, dated February 17, 1923.27, President Harding 
continued to speak for the Court until his death,? and on December 
6, 1923, President Coolidge commended the proposal to the Senate. 
Resolutions on the subject were introduced in the Senate by Senators 
Lenroot of Wisconsin (December 10, 1923), Pepper of Pennsylvania 
(April 7, 1924), Lodge of Massachusetts (May 5, 1924), Swanson 
of Virginia (May 5, 1924), King of Utah (May 20, 1924), and on 
May 26, 1924, Senator Pepper submitted a report from the Com- 
mittee on Foreign Relations endorsing his proposal for Senate consent 
with radical amendments to the statute. The minority of the 
committee submitted a report embodying the Swanson resolution, 
which followed the Harding-Hughes proposal, with the addition that: 

The signature of the United States to the said protocol shall 
not be affixed until the Powers signatory to such protocol shall 
iThe United States, Ecuador, and the Hedjaz are the only states mentioned in the annex 


to the Covenant which are not members of the League of Nations. The texts of the proto- 
col and statute are printed in American Journal of International Law, Supp., Vol. 17, 
DD. 55-57. 

2A. J.1.L., Vol. 17, pp. 331-343. 

*For an exposition of President Harding's attitude, see remarks of Senator Willis of 

io, Cong. Rec., Jan. 4, 1926, Vol. 67, p. 1418. 

468th Cong., rst Sess., Sen. Res. 29, 204, Sen. J. Res. 122 accompanied by Sen. Doc. 107, 
Sen. Res. 220, 233, 234, also printed in Sen. Doc. 116 and Sen. Report 634. See comments of 

« Borah on the latter, Cong. Rec., Jan. 14, 1926, Vol. 67, p. 2038. 
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have indicated, through an exchange of notes, their acceptance 

of the foregoing reservations and understandings as a part and 

a condition of adhesion by the United States to the said protocol, 

Both party platforms in 1924 endorsed the Court, and on Decem. 
ber 3, 1924, President Coolidge again commended the Harding. 
Hughes proposal to the Senate, with the additional condition that 
“our country shall not be bound by advisory opinions which may 
be rendered by the Court upon questions which we have not volunta- 
rily submitted for its judgment.’ 

Resolutions on the subject introduced in the House of Represen- 
tatives by Mr. Moore of Virginia (April 17, 1924), and Mr. Fish of 
New York (January 28, 1925), were combined in a resolution reported 
favorably by Mr. Burton of Ohio from the Committee on Foreign 
Affairs on February 24, 1925.6 This resolution, which expressed the 
“earnest desire’’ of the House that the ‘‘ United States give early 
adherence to the protocol . . . with the reservations recommended 
by President Harding and President Coolidge” and its “ readiness to 
participate’’ in the enactment of necessary legislation, was approved 
(303 to 28) on March 3, 1925.” 

In his inaugural address on March 4, 1925, President Coolidge 
advocated adherence to the Court with the remark that “we ought 
not to withhold our own sanction because of any small and inessential 
difference,” and on the next day Senator Swanson reintroduced his 
resolution in the special session of the Senate, with an addition in- 
corporating President Coolidge’s suggestion in the following terms: 

5. That the United States shall be in no manner bound by 

any advisory opinion of the Permanent Court of International 

Justice not rendered pursuant to a request in which it, the 

United States, shall expressly join in accordance with the statute 

for the said Court adjoined to the protocol of signature of the 

same to which the United States shall become signatory. 
At the same time Senator Willis of Ohio introduced an almost 
identical resolution.s On March 13, 1925, the Senate voted (77 to 2) 
to consider the Swanson resolution in open executive session on 
December 17, 1925.° 

5See remarks by Senators Lenroot and Willis, Cong. Rec., Dec. 18, 1925, Jan. 4, 1926, 
and Jan. 14, 1926, Vol. 67, pp. 1071, 1417, 2043. 

668th Cong., 1st Sess., House Res. 258; 68th Cong., 2nd Sess., House Con. Res. 38, House 
Res. 426; hearings on latter before Committee on Foreign Affairs, Jan. 21, 27, 31, 1925, and 
House Report 1569. 

oSoth Cong, Tet Sess” Sex Ress, &. See World Peake Foundation Pamphlet Serie, 

g., 1st Sess., Sen. Res. 5, lation Pamphle 


1925, Vol. 8, pp. 207-216. 
9 Cong. Rec., Vol. 67, p. 207. 
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On December 8, President Coolidge again endorsed the Court in 
his annual message, and on December 17 Senator Swanson opened 
the debate, which continued through over 300 pages of the Con- 

ional Record, until January 25, 1926, when a filibuster having 
appeared, the cloture rule was put in effect by a two-thirds vote, 
and on January 27, 1926, the Senate accepted the resolution (76 
to 17) with certain modifications incorporated by Senator Swanson 
himself. 

These modifications disavowed the assumption of any obligations 
under the Treaty of Versailles instead of merely under the League 
Covenant, gave the United States the right to withdraw, and re- 
wrote the fifth reservation relating to advisory opinions. Two addi- 
tional provisions of a type becoming habitual in recent American 
practice were added but not included in the requirement of express 
assent by the present signatories." One insisted on Senate consent 
to agreements submitting cases to the Court and the other reserved 
the policies of Washington’s Farewell Address and the Monroe Doc- 
trine in the same terms used in reservations to the I Hague Con- 
yention. The fifth reservation, which constitutes the most serious 
departure from the Hughes-Harding-Coolidge plan, appeared in the 


following form: 


5. That the Court shall not render any advisory opinion ex- 
cept publicly after due notice to all States adhering to the Court 
and to all interested States and after public hearing or oppor- 
tunity for hearing given to any State concerned; nor shall it, 
without the consent of the United States, entertain any request 
for an advisory opinion touching any dispute or question in 
which the United States has or claims an interest. 


The steps leading up to the formulation of this reservation may be 
briefly considered. On December 18, 1925, Senator Borah, leader 
of the opposition to American adherence, proposed a reservation: 
“that no jurisdiction shall be exercised by or conferred upon and 
no duties or service shall be performed by or imposed upon or re- 


10 Jbid., Vol. 67, p. 2825. Senators Walsh (Mont.), Lenroot (Wis.), and Swanson (Va.), 
lead the debate in behalf of the resolution, and Senators Borah (Idaho), Williams (Mo.), 
and Moses (N. H.), against it. Senator Pepper (Pa.) contributed most to the compromise 
finally adopted on the fifth reservation. Senators Blease (S. Car.) and Reed (Mo.), the only 
Democrats opposed to the resolution, were the main contributors to the filibuster. The 
full text of the resolution is printed at the end of this article, p. 40. 

4 The modifications of the original Swanson resolution are explained by Senator Walsh, 
Cong. Rec., Jan. 25, 1926, Vol. 67, P. 2679. The two understandings are copied from J 
Hague Convention, 1907, Malloy, Treaties, Conventions, etc., Vol. 2, p. 2247. The first 


was apper ded to I Hague Convention, 1899, and in substance to the Algeciras Convention, 
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quired or requested of the Court other than such as now Provided 
for in the statute of the Court unless the statute is amended in dy. 
form and such amendment ratified by every nation signatory to the 
protocol of adherence to the statute of theCourt.” He apparently 
intended thus to bar advisory opinions altogether on the assumption 
that the Court’s authority in thisrespect came, not from the statute 
but from the Covenant, though in view of Article 36 of the statute 
which expressly extends the Court’s jurisdiction to ‘all matter 
specially provided for in treaties and conventions in force,”’ it js 
doubtful whether the reservation would have had that effect. This 
was followed by a suggestion by Senator Pepper two days later which 
seems to have led more directly to the revision of the fifth reserva. 
tion. The latter assured the supporters of the Court that it could get 
the necessary two-thirds vote if additional “‘ safeguarding measures” 
were introduced in regard to advisory opinions. ‘‘ Through the 
right to call for these,” he conceived, “‘the Council of the League 
may exercise a potent and effective influence upon the Court,” and 
“instead of, on the one hand, affirming broadly that all advisory 
opinions are desirable and, on the other, denying that any of them 
re,” he proposed “to analyze the jurisdiction and select the specific 
points which are really of importance to the United States.”’ These 
he found to be three:* 





In the first place, it is now the rule and the practice of the Permanent 
Court of International Justice to give no confidential or secret advice, | 
believe that the United States will do well, in adhering to the court, to 
declare its understanding that this is a permanent and not a transient 
policy. The Court interprets itself asa court and not as a conclave; and 
I think we ought to state in no uncertain terms our understanding that it 
is to a court that we are adhering. 

In the second place, I think that there should be an equally explicit 
declaration that the decision of the Court in the Eastern Carelia case is 
likewise the expression of an acceptable and permanent policy; acceptable, 
I mean, to the other signatory Powers; for I suggest that it would be most 
unfortunate if we were to leave to the chance of majority opinion within 
the Court itself the decision at a future date of a question which seems to 
me to be vital to the usefulness and independence of the Court. 

In the third place, it is well to do as the fifth paragraph of the resolution 
does, namely, announce that the United States will not be bound by any 


12 Cong. Rec., Vol. 67, p. 1075. 
13 Cong. Rec., Vol. 67, pp. 1245-1246. 
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Providei{ advisory opinion rendered on any question which we have not joined in 
ed in dye} submitting. I suggest, however, that we should go further, and request 
TY to the} the assent of the signatories to the proposition that there shall be no ad- 
»Parently yisory opinion on any matter directly affecting the United States unless 
sumption the United States shall have consented that the Court may take jurisdic- 
> statute tion of that question and give an advisory opinion thereon. 
ot There is nothing drastic or unreasonable in any one of the three sugges- 
tute, tions that I have made. The first two might properly be made the subject 
a of reservation. They are declarations of the understanding of an existing 
°, Itis? satus upon the basis of which we are moved to adhere. The third might 
t. This properly be a condition or amendment to be assented to by an exchange 
r which | of notes or other appropriate method in accordance with good diplomatic 


reserva. | usage. 


Ts 


Mbt weg ene 


eer 


uld . 
ail In the ensuing debate there seemed to be an increasing desire to | 
gh the | safeguard the principle of the Eastern Carelia case by reservation, 1 
League and on January 14, 1926, Senator Lenroot, one of the leading spon- 

,” and | sors of the resolution, though insisting that ‘‘the Court has so con- 

visory strued its own jurisdiction that unless there should be a change in is 
‘them | the Court the United States is fully protected with regard to ad- 'f 
pecific | visory opinions affecting its own interests,’ expressed willingness to i 


These | consider whether the fifth reservation might not be strengthened a 
to prevent a change in the Court’s attitude.“ Senator Swanson i 
expressed a similar opinion on January 18.% 

anent Senators Borah, Moses, and others continued to oppose all advisory i 

ce, | opinions,"* while there was some discussion of assuring the United 

rt, to States a position of equality in controlling the submission of ad- 

sient | yisory opinions.” It was pointed out that this would involve a 


7 modification of the League Covenant, but the explanation given by 

Senator Pepper in the following colloquy seems to have been ac- 
slicit cepted :1* | 
se is ‘ 
sble Mr. WatsH. You can do whatever you please with the Court by reser- 
dan vation; but when you undertake to state what the Council can do and 
thin what the Council can not do, then you are reforming the Covenant of the 
sa League of Nations. 

Mr. Boranw. Exactly; but where is the provision in the statute which f 
on provides for advisory opinions? ‘ 
4 Ibid., p. 2046. f 
any Ibid, p. 3291. 4 

' 16 Ibid., pp. 2038, 2194, 2202, 2205. ‘ 

17 See Senator Pepper's interesting remarks, Jan. 18, 1926, ébid., p. 2296. ‘ 


18 Cong. Rec., Vol. 67, p. 2297. 
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Mr. Wats. The Senator from Wisconsin (Mr. Lenroot) and the Seng. 
tor from Maryland (Mr. Bruce) and myself have expressed our views about 
that matter.’ 

Mr. Lenroot. Article 36. 

Mr. Borax. The members of the Court contend that there is no ay 
thority at all in the statute for advisory opinions. 

Mr. Wats. To what does the Senator refer? 

Mr. Borau. I refer to Judge de Bustamante’s book, and I refer als 
to the views of Judge Moore. 

Mr. WatsH. No; the Senator cannot refer to the views of Judge Moore, 
because I have Judge Moore’s views on my desk here, and he says that the 
provisions are incorporated in the statute by reference.” 

Mr. Borau. I know that lecture; yet, nevertheless— 

Mr. WatsH. Judge Moore, then, does not state that the jurisdiction 
does not depend upon the statute. 

Mr. Bora. I assert that Judge Moore is now of the opinion that the 
sole authority for advisory opinions is in the Covenant, and I know whereof 
I speak. 

Mr. Watsu. I suppose there is some significance to be attached to the 
adverb in that statement, that he mow does. I can speak only from the 
public declaration of Judge Moore. I have it in my hand here. So far as 
Judge de Bustamante is concerned, I cannot speak so positively about 
that, because I have to speak from recollection; but I do not remember 
that Judge de Bustamante discusses that subject. 

Mr. Boraw. Yes; I read it here this afternoon.” 

Mr. WatsH. However, if he does, I should differ with him; that is all, 

Mr. PEPPER. Mr. President, it seems to me that the colloquy which 
has just taken place gives rise to distinctions that are rather verbal than 
substantial. We are all agreed on certain fundamentals. One is that 
when an advisory opinion is asked by the Council of the League embarrass- 
ment may result from the fact that it is asked, quite apart from the question 

of the action the Court takes upon receipt of the request. In the Eastern 


19 cenoent. 008, Dec. 18, 1925, p. 1068; Walsh, Dec. 21, 1925, p. 1242; Bruce (Md.), Jan. 
5, 1926, p. 1482. 

20 Senator Walsh later read the following from Moore, International Law and Some 
Current Illusions, p. 114: ‘‘The Statute as adopted by the Assembly of the League, does 
not directly mention advisory opinions; but the Court, after careful consideration, reached 
the conclusion that there were certain clauses of the Statute which by implicationin 
rated the provision in Art. 14 of the Covenant on that subject.” Jbid., p. 2208. See oe 
Moore, in Publications of the Court, Series D, No. 2, pp. 385, 512; Fachiri, Permanent Court 
of International Justice, p. 67; Wright, A. J. I. L., Vol. 20, p. 459. 

%Senator Borah seems to have referred to De Bustamante, The World Court, P 254, 
which he had read as follows: ‘‘The Treaty of Versailles simply placed the court, for the 
creation of which Article 14 provides, at the disposition of the League as a consulting body. 
Itis useless to argue whether the task is or is not compatible with the j udicialfunction orto 
assert that it compromises the Court's prestige andfuture. It isnot a question of 
about Article 14 but of applying it and these reasons are not strong enough to modify it. 
Cong. Rec., p. 2287. This, however, does not say whether the authority of Art. 14 of the 
Covenant is direct or derivative for the Court. 
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Carelia case, for instance, there was a grave menace to the peace of Europe 
in the mere submission of the request for the advisory opinion; and I appre- 
hend that if an advisory opinion were asked of the Court by the Council 
of the League of Nations in a matter affecting the interests of the United 
States and in a case where we had not consented that such request should be 
made we should have a very disturbed condition of public opinion in this 
country, and the prestige of the Court would be seriously affected, even if 
the Court after consideration were to do what it did in the Eastern Carelia 
case and refuse to give any opinion at all. For that reason, Mr. President, 
I for one strongly favor a reservation which will declare it to be not within 
the competence of the Court to give an opinion in that case, quite agreeing 
with the Senator from Montana that that will operate only upon the 
jurisdiction of the Court as a legal proposition, but being also confident 
that it will have the practical effect of leading the Council of the League 
to refrain from asking any opinion in such a case of a court which would 
have no jurisdiction to comply with the request. 

It seems to me, Mr. President, that that is the reconciliation of the 
controversy that has just taken place. Whether we trace the origin of the 
jurisdiction to give advisory opinions to the thirty-sixth article of the 
statute, or whether we trace it to the fourteenth article of the Covenant 
of the League, in either event it seems to me that the Court ought, sofar as 
we are concerned, to be deprived of its competence to respond to a request 
for advice in any matter where we have a direct interest unless we are of a 
mind to submit the question. 


Senator Pepper’s opinion was strengthened by a memorandum 
presented by Senator Borah from a “well known international 
jurist’? whose name he was “not at liberty to mention” because he 
“is in official life.” This jurist thought no “prudent statesman’”’ 
could rely on the Carelia case alone, asserted “‘ there is not the slight- 
est reason to suppose that any ‘other country . . . would deny 
the request of the United States to be treated as an equal,’’ and in- 
sisted that reservation 5 in its existing form is “worse than futile.’’ 
It is based on a misapprehension because the statute does not men- 
tion advisory opinions. “It is solely from Article 14 of the Cove- 
nant of the League of Nations that the court derives it power to give 
such opinions; and by Article 14 only the Council or the Assembly 
can ask for such an opinion. . . . It is not only opposed to the 
dictates of ordinary prudence but places the United States in a sub- 
ordinate and helpless position. This is not in the interest of the 
Court. On the contrary it is likely to end ina catastrophe.” The 
memorandum also refers to the propriety of a “reservation pro- 
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hibiting the giving of confidential advice,” and concludes with the 
following proposed reservation :** 





That, in acting upon requests for advisory opinions, the Court 
shall not, under any circumstances, depart from the essential 
rules guiding its activity as a judicial tribunal but shall give 
notice and open hearings to all interested parties, and shall in 
each case freely determine, in the exercise of its own judgment, 
whether it can, in keeping with its judicial character, properly 
answer the question put to it, and what shall be the nature and 
form of its response; that in no case shall the Court give any 
confidential advice but shall announce its opinions publicly, 
together with the opinions of dissenting judges; that the Court 
shall not give an opinion on a question to which the United States 
is a party without the consent of the United States; and that 
the United States disclaims all responsibility for any opinion on 
any question to the submission of which the United States was 
not a party. 


SSBEBBESER 2. 


<. 


a 
wo 


The Swanson reservation in its final form was introduced on Jan- 
uary 23, 1926," and though incorporating the ideas of Senator Pepper 
and the unknown jurist, it appears to go farther than either, for it 
bars advisory opinions not only when the United States is “directly 
affected,”’ has a “direct interest,’’ or ‘‘isa party,’’ but also whenit 
“claims an interest.” The source of this addition is not disclosed 
by the debate, though the significance of the reservation is explained 
by both Senators Walsh and Lenroot in terms which are not wholly 
consistent with each other. Mr. Walsh thinks it gives the United 
States equal power with members of the Council to control advisory 
opinions, while Senator Lenroot seems to think it merely assures 
the United States the usual right of a state not to be subjected to 
any jurisdiction without its consent, though his use of the word 
“claimed” goes beyond this. 


ase aha co co 2, an onjoesn & 


Mr. WatsH. Under the Covenant of the League of Nations, each of the 
great nations has a representative upon the Council of the League; and 
any one of them, therefore, because the Council proceeds by unanimity, 
can prevent the submission to the court of any request for an advisory 
opinion, which it does not want to have submitted. This gives to the 
United States exactly the same power by denying to the Court the juris- 
diction to entertain a request for an advisory opinion with respect to any 
question concerning which the United States claims an integest. . . . 


22 Cong. Rec., Vol. 67, pp. 2203-2294. 
% Cong. Rec., Vol. 67, p. 2656. 
% Ibid., p. 2679. 
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Mr. Lenroor. Mr. President, I desire to supplement what the Senator 








With the Cae 
from Montana has said in just one respect. 
The change in reservation No. 5 merely carries out and insures and makes | 
+ Court permanent, so far as the United States is concerned, the rule of the Court 
sential laid down by its own decision in the Eastern Carelia case; so that here- 
l give after, even though, as contended by the opponents of the Court, new elec- { 
hall in ; ight change the complexion of the judges and a different rule { 
‘ment, =e — = g Pp . judg ; 
operly might obtain, in no event, at any time, or under any circumstances, can | 
e and any advisory opinion be rendered, affecting the rights or interests of the i 
e any United States, or claimed to affect our rights or interests, without the | 
dlicly, consent of the United States. 
Court There is nothing in these reservations that is not entirely in harmony i 
tate with the Harding-Hughes-Coolidge recommendations. ti 
that fi 
non The Senate having acted, Secretary Kellogg forwarded on March 2, | 
Was 1926, a copy of its resolution to the Secretary General of the League | 
of Nations and to all the signatories of the protocol, asking the | 
mn Jan. latter ‘‘to inform me in writing whether they will accept the con- 
Pepper ditions, reservations and understandings contained’’ therein.*® 
for it On March 18, the League Council adopted a suggestion of Sir Austen 
irectly Chamberlain, British representative. This suggestion noted that 
hen it since the protocol was a multilateral instrument, the American if 
closed conditions should be embodied in a similar instrument and not i 
ained in a series of separate exchanges of notes. Further it pointed out 
holly that some of the American conditions affect the rights of the present i 
nited signatories established by a ratified instrument which by usual q 
isory practice could not be varied by a mere exchange of notes. Finally q 
sures it drew attention to the fifth reservation which “is capable of bear- ¥ 
d to ing an interpretation which would hamper the work of the Council , 
word > and prejudice the rights of members of the League, but it is not clear 


that it was intended to bear any such meaning.” In view of these ; 
considerations, the Council's resolution proposed that the govern- 


f ; ; ; ; 
the ments of the signatory states inform the United States of their 
and ; ; Feo ; ; 
ity difficulties and that on invitation of the Council they all meet with ‘ 
’ - k 
ory the United States at Geneva on September 1, 1926, to arrange a new a 
the agreement giving satisfaction to the United States.% These invi- ‘ 
ris- tations were forwarded on March 29, and on April 17 Secretary q 
ny Kellogg declined for the United States because the Senate reserva- + 


tions ‘‘are plain and unequivocal, and according to their terms, they 


% League of Nations, Oficial Journal, Vol. 7, p. 829. 
%6 League of Nations, Oficial Journal, Vol. 7, p. 536. ' i 


C17] 









































338 





must be accepted by the exchange of notes between the United § embo 
t States and each one of the forty-eight states signatory to the statute | tom 

; before the United States can become a party and sign the protocol,” § inclu 

: He had no authority to change this procedure, saw no difficulty jn } tiatic 
a it, and thought it would be a matter of regret if the Council “should | and! 

i do anything to create the impression that there are substantial | feret 
oi difficulties in the way of such direct communication.” He thought Tt 
; i that no new agreement was necessary, but that acceptance of the the 1 
ei American reservations by the signatories would constitute such an the 
agreement. “If any machinery is necessary to give the United for ¢ 

States an opportunity to participate through representatives for the ; 

election of judges, this should naturally be considered after the reser- i 

vations have been adopted and the United States has become a ; 

party to the statute.’’ On the other hand, he had no objection to " 

the signatories conferring among themselves if they wished.” leg 

Five of the signatories (Cuba, Greece, Liberia, Albania, and Lux. ai 


emburg) replied that they had already accepted the American reser- 


vations, and two (San Domingo and Uruguay) favored such accept- ms 
ance, but forty of them (all except Brazil, Cuba, Haiti, Bolivia, 7 
Colombia, Costa Rica, Paraguay, and Salvador, the last five of which 
had not yet ratified the protocol) accepted the Council’s invitation, pe 
and the conference was held in the room of the Governing Body of . 
the International Labour Office at Geneva from September I to 23, : 
1926.% 

Jonkheer W. J. M. van Eysinga of the Netherlands was elected : 
chairman, and M. Cesar Zumeta of Venezuela, and Sir Francis Bell 
of New Zealand, vice-presidents. Six public sessions were held, at 
which the views of the delegates were freely expressed and agreement 
in principle was reached. A committee of fourteen then held 


private sessions to work out a practical plan. M. Pilotti of Italy 
presented this committee’s report to the conference on September 
23.°%° It was adopted after some debate and minor amendments and 


27 Ibid., Vol. 7, p. 721; Monthly Summary, Vol. 6, p. 91. 

28 Extracts from the replies of the signatories and the other correspondence leading up to 
the conference were submitted to the members of the conference by the Secretary General on 
August 25, 1926. League of Nations, Doc. C. S. S. C. 22. 

2®The present writer attended the debates and utilized the Minutes of the Conference 
of States Signatories of the Protocol of Signature of the Statute of the Permanent Court of 
International Justice, Publications of the ue of Nations, 1926, v.26. (Hereafter cited, 
Minutes) for the following extracts. 

3° Minutes, pp. 52-54. The committee consisted of the President, two vice-presidents, 
M. Rolin (Belgium), Sir Cecil Hurst (Great Britain), Sir George Foster (Canada), M. 
Fromageot (France), M. Pilotti (Italy), M. Yoshida (Japan), M. Rostworowski (Pomet, 
M. Osusky (Czechoslovakia), M. Unden (Sweden), M. Buero (Uruguay), M. 
(Switzerland). Jbid., p. 51. 
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embodied in a final act*! signed by the delegates, which each agreed 
to make the basis of its reply to the United States. This final act 
included a preliminary draft of a protocol to serve as a basis of nego- 
tiation with the United States. If satisfactory, its general signature 
and ratification would make the American reservations and the con- 
ference’s interpretation of them legally effective. 


The conference was confronted with the tasks (1) of ascertaining 
the meaning and effect of the American reservations, (2) of deciding 
the policy to adopt toward them, and (3) of proposing a procedure 
for effecting that policy. 

1. With the first four reservations and the first half of the fifth 
there was little serious difficulty, though a number of interesting 
points of international law arose. 

The first reservation, which guarded the United States from any 
legal relation to the League or obligation under the Treaty of Ver- 
sailles, was considered declaratory of the necessary situation of a 
non-member of the League,** and the possibility of adherence to the 
Court by a non-member is expressly foreseen by the protocol.* 

The second reservation, which permitted the United States to 
participate in the election of judges, though perhaps raising some 
procedural difficulties, was considered wholly reasonable in princi- 
ple.* Some expressed the opinion that it involved an amendment to 
the Covenant, but that hardly seems warranted. The powers of 
the Council and Assembly in selecting judges flow from the statute, 
not from the Covenant, which does not mention the matter at all; 
so a utilization of American delegates by the amended statute in the 
electoral process is no more a modification of the Covenant than is 
the utilization of the national groups of the Hague Court of Arbitra- 
tion in the nominating process. The common practice of enlarging the 
functions of international institutions by treaties outside of their or- 
ganic acts and even with different parties seems not to have been fully 
understood either here or in the United States Senate.** Thus there 

% Minutes, pp. 75-88. Printed in Supplement to American Journal of International 


fos, [0. 1927, pp. I-Ir. 
# Remarks of M. Rolin of Belgium, Minutes, p. 11. This follows from the principle 
that a state cannot be bound by a treaty to which it is not a party. Roxburgh, Interna- 
tional Conventions and Third States, 1917, p. 29; Wright, A. J. J. L., Vol. 11, pp. 568-575. 
3 Supra, note I. 
*% Remarks of M. Rolin and Sir Cecil Hurst, Minutes, p. 12. 
35M. van Eysinga, chairman, Minutes, p. 11. See also remarks by M. Dinichert of 


Switzerland and M. Erich of Finland, ihid., pp. 50, 72. 
*®See Wright, A. J. J. L., Vol. 20, pp. 457-4005 Minutes, 1st and 6th meetings, and re~ 
marks of Senator Borah, Cong. Rec., . 18, 1925, Vol. 67, p. 1075. 
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is no need to look to Article 4, par. 5, or Article 17 of the Covenant 


for authority to enlarge the Council ad hoc as suggested by M. Rolin# 
Authority can be given the Council to act alone or in company with 
American representatives by the Court statute or any other 

so long as the activity is within the broad competence of the Coungil 
and Assembly to deal with ‘any matter within the sphere of action 
of the League or affecting the peace of the world.’ There can be 
no doubt but that any assistance to the Court established in ae. 
cordance with Article 14 of the Covenant would be within this 
competence. 

The third reservation, by which the United States agreed to share 
in the expenses of the Court, was looked upon by the conference asa 
favor rather than a request** and caused no discussion, though strictly 
it would appear to give the United States an advantage over other 
signatories. The latter’s financial burdens are “decided by the 
Assembly upon the proposal of the Council” (Art. 33), while the 
United States determines its fair share by discretionary action of 
Congress. 

The fourth reservation caused more discussion. With respect to 
the American right to withdraw, three opinions were expressed. 
Some thought the right of denunciation was to be assumed in all 
multilateral conventions, and thus the American reservation merely 
declared a right belonging to all.“ Others, though admitting the 
doctrine for non-members of the League, insisted that League mem- 
bers, who are bound to the Court not only by the statute but also 
by Article 14 of the Covenant, could not denounce the statute 
without withdrawing from the League." This argument, however, is 
weakened by the fact that the Court statute, though passed by the 
League organs, became binding foreach state only upon ratification, 


8? Minutes, p. 47, and comments of M. Osusky of Czechoslovakia and M. Erich of Fin- 
land thereon, 1bid., p. 48, 72. 

% “There is nothing to ‘prevent the parties from accepting obligations and from conferring 
on the Council powers wider than those resulting from the strict terms of Article 15 (of the 
Covenant).’’ Advisory Opinion in the Mosul Case, Publications of the Per. Ct. of Int. 
Justice, Ser. B, No. 12, p.27. “‘Theright of the Council of the League of Nations to makea 
recommendation when requested by one or several of its members is not explicitly laid down 
in a rr of the Covenant but is implied, I may say by the whole Covenant.” Vi 
Ishii, R epost on the Upper Silesian Question, Minutes of Extraordinary Session ofthe 
Council, Aug. 29 to Oct. ay post ote 7. Seealso League of Nations, Oficial Journal, Vol. 2, 
pp. 982. 1221r,and Wrigh , Vol. 20, p. 458. The limits of this principle ‘are dis- 
cussed by the’ writer, A. om ‘i re Vol. 20, pp. 277, 460. See also Comments by M. Dinichert 
of Switzerland, Minutes, p. 50 and infra, note 51. 

89 Minutes, p. 12. 

40M. Osusky of Czechoslovakia, ibid., 

“M. Rolin of Belgium, M. Erich of Fi al (and M. Pilotti of Italy, ébid., pp. 13, 14, 16. 

“Sir Francis Bell of New Zealand and Mr. Latham of Australia seemed to think the 
Court owed its authority to the League Assembly (Minutes, pp. 55. 59, 60), but were cor- 
rected on this point by M. Pilotti (p. 61). See also infra, note 48. 
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and as a result several members of the League are not yet parties to 
the Court protocol. Thus it is difficult to make any legal distinction 
between League and non-League members with respect to the Court. 
A third opinion, and the one ultimately accepted, held that under 
general international law a treaty cannot be unilaterally denounced, 
unless it expressly so stipulates. As neither the Court protocol nor 
statute contains a denunciation clause, as do the Hague Conven- 
tions and the League of Nations Covenant, they cannot be de- 
nounced.** Thus the United States reservation, if accepted, would 
give that country a privilege not enjoyed by the present parties with 
reference to each other. Would they not, however, have that priv- 
ilege with reference to the United States under general international 
law? The Norwegian delegate thought so,“ and there seems to be 
much to support him. Treaties are presumed to be equal and recip- 
rocal Thus courts have held that a state is not entitled to the 
privileges of a multilateral convention which by its reservation it 
refuses to others.“ Is the reverse true, that a state must grant to 
others with respect to itself whatever privileges it has acquired by 
reservations?“ Interesting results would follow from this principle. 


@M. Castberg of Norway, ébid., p. 17; MM. Rolin and Pilotti seem to have come to 


this opinion. ibid., pp. 16, 18. 

@ Ibid., p. 41. 

. “Vattel, Le Droit des Gens, liv. ii, sec. 301, Carnegie Endowment ed., p. 213; Hyde, In- 
ternational Low, Vol. 2, p. 71. ‘‘In doubtful cases that construction is to be adopted which 
will work the least injustice—which will put the contract on the foundation of justice and 
equity rather than of inequality.” Livingston, Sec. of State, to Baron Lederer, Nov. 5, 
1852, Moore, Digest of International Law, Vol. 5, p. 251. ‘‘ It is a general principle of con- 
struction with respect to treaties that they shall be liberally construed so as to carry out the 

rent intention of the parties and secure equality and reciprocity between them.” 

id, J., in Geofroy v. Riggs, 133 U. S. 258, 271 (1 ;. 

The MarieGlaeser, L. R. (1914), P. 218, 1 Lloyd, 107._ This principle was specified in 
the protocol of deposit of ratifications of the African Slave Trade General Act of 1890. ‘It 
is understood that the Powers which have ratified the general act in its entirety . . . 
shall not be bound toward those which shall have ratified it partially, save within the limits 
of the engagements incurred by the latter Powers." Malloy, Treaties, etc., p. 1900; Miller, 
Reservations to Treaties, p. 99; Wright, Minnesota Law Review, Dec. 1919, pp. 25, 29; Con- 
trol of Am. Foreign Relations, p. 51. 

“Great Britain attached the understanding to the International Sanitary Convention of 
1903 ‘‘that the right to give notice of termination of the present convention, as also the right 

the Powers to concert concerning amendments in the text of the convention subsists, as 
was the case with the Convention of Venice of 1897."" The procés verbal of the deposit of 
ratifications of April 6, 1907, says: ‘‘ The signatory Powers have made the following double 
declaration which is, moreover, in conformity with the stipulations contained inthe Conven- 
tion of Venice of March ro, 1897, viz.: ‘That the contracting Powers reserve the right to 
agree with one another with regard to the introduction of modifications in the text of the 
present convention and that each of these Powers preserves the right to denounce the 
present convention, which denunciation shall not have effect —— with regard to it,” 

Malloy, Treaties, etc., Vol. 2, pp. 2127, 2130.) David Hunter Miller, Reservations to 
reaties, p. 124, comments that a comparison of these documents ‘‘discloses the very in- 
swesting act that the declaration of Great Britain at signature, regarding the denunciation 
or modification of the convention, was adopted by all the Powers upon deposit of ratifica- 


tions and thus made generalin character. Thisis an illustration of a very important prin- 
ciple, namely, that a reservation made by one Power at signature may be adopted by and 
for others upon ratification; in other words, no Power need contract with any other on a 
basis different from that, as limited by a declaration, which the deposit of its instrument of 
ratification will accept as to the declaring Power.” 
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As the United States proposes to make its adherence in a separate 
exchange of notes with each signatory and reserves the right to with. 
draw that adherence, reciprocally each state which accepts the 
American adherence without qualification would have the right to 
withdraw that acceptance. But the Senate resolution declares that 
the “signature of the United States to the protocol shall not be 
affixed’’ until the signatories have indicated through an exchange of 
notes their acceptance of the reservations. If the United States 
signed under these conditions, what would be the effect of the with- 
drawal by one signatory of its acceptance of the American reser- 
vations? Would it mean that the President of the United States, 
acting under the Senate resolution, would have to withdraw the 
American adherence? With this interpretation the United States, 
after joining the Court, could be put out of it by the action of any 
one other party. If this would be theeffect of unqualified accept- 
ance of the Senate resolution, the drafting Committee’s proposal 
that the signatories could withdraw their acceptance by a two-thirds 
vote limits their own powers rather than those sought by the United 
States in the resolution.” 

Nevertheless, certain of the delegates felt that a counter right of 
withdrawal was one which ‘‘the United States could not accept and 
might perhaps resent.’ A larger number, however, agreed that 
it would be merely a natural insistence upon reciprocity. 


“Was it reasonable,” said Sir George Foster of Canada, “when one party 
to this provisional agreement asked for and obtained the right to withdraw, 
that the other party, which assented to that right—an agreement in 
virtue of which the United States entered the Court—shouldn’t have an 
equal right? In any transaction between nations or people it was un- 
reasonable and unjust—when a conditional arrangement was made—for 
one party to demand and obtain the right to withdraw, unless the same 
right was given to the other party. Why was it that the League of Na- 
tions, represented in that Conference, asked for the right of withdrawal 
reciprocally with the right granted to the United States? It was because 
the force and the obligation of working out its views and aims were en- 
tirely thrown upon those who were Members of the League of Nations, 
and the United States since it did not belong to the League, was under 


“Infra, note 75. 

478 See remarks of Sir Francis Bell of New Zealand who noted that his country had a 
special interest in American adhesion to the Court because its mandated territory of Eastern 
Samoa was separated by only a narrowstrait from American Samoa and the pre-war treaties 
between United States and Germany were involved; M. Franco of Dominican Republic 
and M. Zumeta of Venezuela, Minutes, pp. 55, 57- 
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none of the obligations and was not required to put forward any of the 
effort necessary to carry out the aims of the League. Now, if, in carrying 
out their work, it became apparent to the members of the League that 
the arrangement under which they were working was detrimental to their 
best efforts and to the best ultimate results which the League sought to 
obtain, was it not fair that, since the other side—that is, the United States 
—had the right to withdraw, the nations Members of the League should 
have an equal right to adjust matters by a reciprocal process of withdrawal? 
It seemed to him that this argument of reasonableness was a good one and 
one from which there could be no dissent.’”’#” 


A solution of this apparent disagreement was suggested by M. 
Negulesco of Roumania who distinguished between acceptance of the 
American adhesion and acceptance of the American conditions. The 
former should be unqualified because the statute itself gave the 
United States a right to adhere. But with respect to the conditions 
the Powers might reserve the right to denounce their acceptance.” 
In pursuance of this suggestion the original draft of the committee 
was amended so as to give two-thirds of the signatories the right to 
withdraw acceptance only of the last part of the fourth and of the 
fifth reservations.‘ 

The second part of the fourth reservation, prohibiting amendments 
without the consent of the United States, also called forth different 
opinions. Some expressed a vague notion that the League Assembly 
could amend the statute,“ and others feared the United States’ 
veto would continue even if the United States exercised its right to 
withdraw.” But eventually general agreement was reached that 
under international law a treaty can only be amended by unanimous 
consent of the parties. Thus the reservation is merely declaratory 

*% Ibid., p. 58. See also remarks by M. Fromageot of France, (p. 56) M. Sjoborg of 
Sir George ‘Past spesch wae’ sound beth from ajediaa andi peiniod gules Geiser 
said: ‘All that the States Members were asking was that there should be equality. Why 
was it impossible for the United States to accept this? He had always been under theim- 


pression that one of the principles most firmly held in the United States was the principle 
of the equality of States. What was there unreasonable, unfair, orin any way derogatory 


to either party in requiring that the States which had already ted the jurisdiction of 
ans should be put in a position of equality with the United tes." (p. 59.) 
td.,D. 57+ 


“d Ibid., p. 6r, and changes made in texts, pp. 77, 83. Suggestions by M. Zumeta and 
Sir Cecil Hurst that the signatories should meet in conference before exercising their right 
of denunciation and of Count Rostworowski of Poland that they should meetin conference 
with the United States to adjust differences which might arise over the reservations were 
recognized to be within the spirit of the procedure accepted by the conference but though 
desirable it was thought such conferences should not be made obligatory so they were not 
ae! in the final act. (pp. &. 61 and remarks by M. Rolin of nt p. 63.) 

{. Markovitch of the Serb-Croat-Slovene State, Minutes, pp. 13. 


oss George Foster of Canada, Jbid., ae and comments thereon of ‘Sir Cecil Hurst, 
PP. 15, 17. 
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of a right which the United States would, and all other parties to the 
protocol do, enjoy anyway.” 

It may be noted, however, that while a treaty cannot be amended 
if any of the parties object, nothing prevents some of the parties 
making a new treaty which modifies its provisions among themselves, 
so long as they do not encroach upon the rights of the others, This 
is in fact a common practice. The three Hague Conventions of 1899 
were all superseded by Hague Conventions of 1907 as to the parties 
to the latter. In each case, however, some of the 1899 signatories 
failed to ratify the corresponding 1907 convention, and the result is 
that those states continue bound only by the 1899 convention. This 
is simply an illustration of the principle already referred to, that the 
functions of international institutions are generally subject to change 
with respect to the agreeing states by new conventions.*' So long 
as treaty-making is a matter of unanimous consent and ratification, 
this principle is almost necessary if modifications are ever to be made 
at all. Suppose, the United States having adhered, a conference 
were held for modifying the Court statute. All the parties, including 
the United States, sign certain amendments. The United States’ 

reservation and general principles of international law mean that 
none of these amendments can come into effect until the United 
States and all the other parties have ratified. Experience shows 
that the prospect of getting such unanimous ratification in any rea- 
sonable time would be extremely slight.** Thus, some multilateral 
conventions like the League of Nations Covenant expressly provide 

50M. Osusky, M. Dinichert of Switzerland, M. Buero of Uruguay, M. Rolin, Ibid., pp. 
13-18. 

“Supra, notes 36, 38. This cannot affect the rights under the old convention of states 
that have not ratified the new one. Thus Art. or of I Hague Convention 1907 provided 
that this convention should replace ‘‘as between the contracting Powers" the 1899 conven- 
tion. Art. 31 of the Geneva Convention, 1906; Art. 4 of IV Hague Convention 1907 and 
Art. 25 of ¥ Hague Convention 1907, provide the same and add: ‘‘ The convention 1864 
(or 1899) remains in force as between the Powers which ont it and which do not also ratify 
the present convention.” See Renault's report on Hague Convention 1907, Scott, 
Reports of the Hague Conferences, ¥ 722. Seealso, Art. rr, Pan American Industrial Prop- 
erty Convention, roro; Art. 12, Pan American Trade Mark Convention, roro; Arts. 15, 18, 
Industrial Property Convention, ror1; Art. 160, Sanitary Convention, 1912; Art. 13 of Act 
revising Berlin (1885) and Brussels (1890) Acts, r9r9; Art. 11, Liquor Traffic Convention, 
rorg; Art. 25 Arms Traffic Convention, 1919; Art. 31, Opium Convention, 1925. Asimilar 
provision was included in Art. 8 of the draft Slavery Convention of 1925 but waseliminated 
in the convention as signed in 1926 because it was thought some of the provisions of the 
Berlin (1885) and Brussels (1890) Acts might still be valuable even for ies to the new 
convention where the provisions did not conflict. See remarks of Lord Cecil, League of 
Nations Assembly, Sept. 25, 1926. 

52 See remarks of Viscount Cecil in Seventh Assembly of League of Nations, 6th 
Meeting, Sept. 9, 1926. An annex to the report of the Secretary General to the 
Assembly disclosed the inadequate ratification which multilateral conventions negotiated 


under the League and the International Labour Office have received. The same is true of 
conventions negotiated under the Pan American Union. 
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for amendment by less than unanimity (Art. 26). But the Court 
statute, like the Hague Conventions, has no such provision. Thus 
it appears that the procedure used in the latter will be followed. 
Amendments found necessary by experience will not be proposed as 
such, but new conventions will be made which can at once become 
effective for such states as ratify them. Non-ratifying parties could 
of course object if their rights under the existing treaty were im- 
paired, and this would prevent fundamental modification by this 
process, but if their rights are not impaired and the new convention 
affects only the parties to it, there would seem to be no grounds for 
protest. 

The first part of the fifth reservation, which assures publicity, 
notice, and hearing for advisory opinions, merely codifies the existing 
practice of the Court, and the provision with regard to publicity 
which had not appeared in the original rules of court has been given 
additional security by incorporation in the rules adopted by the 
court on July 31, 1926 (Arts. 73-74). The conference was willing to 
assure the permanence of these practices by treaty. A question 
arose whether the phrase “render an advisory opinion” included 
the Court’s deliberations as well as the announcement of its opinion, 
but the conference was convinced it did not. The usual practice of 
private deliberation by the Court in formulating its opinion would 
not be impaired so long as the opinion was ‘“‘rendered”’ in public.® 

The last part of the fifth reservation occupied the major part of 
the discussion, and three lines of interpretation were presented. 
Some thought, judging from Senator Walsh’s remarks which were 
quoted, that the United States wished equality with members of the 
Council in controlling requests for advisory opinions.“ If the Coun- 
cil could only make such requests by unanimous vote, the absolute 
American veto which appears to be reserved would give the United 
States no more than equality. But it was not certain that a request 
for advisory opinions required unanimity. In fact some thought 
it was a matter of procedure which required only a majority vote. 
It was urged that this matter of League constitutional law must be 
decided before an answer could be given to the United States and 
that the Court itself should be requested to advise on it. Sir Cecil 

8 See remarks of M. Markovitch, M. van Eysinga and Sir George Foster, Minutes, p. 19. 

*Count Rostworowski of Poland, M. Fromageot of France, M. Rolin of Belgium, who 


quoted statement of Senator Walsh, supra, note 24; and M. Pilotti of Italy, Ibid., pp. 20-26. 
56M. Rolin, ibid., p. 23. 
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Hurst of Great Britain, however, pointed out that even if unanimity — th 
were required it could hardly be more than the qualified unanimity it 
referred to in Article 15 of the Covenant, which would not give a veto th 
to members of the Council parties to a dispute. In fact, it seems . 
probable that the character of the vote requesting an advisory qu 
opinion depends upon the character of the question asked. If ad- or 
vice is asked in a procedural question perhaps the request requires m: 
only a majority, if on a dispute before the Council a qualified major. Le 
ity, and if on some other question an absolute majority.” 

A second group of speakers insisted that even if the United States 
formally was claiming only the same powers as a member of the . 
Council, it was in substance claiming much more because of its : 

ai is + ae bi 
freedom from League responsibilities and League participation, 
Thus said Sir Francis Bell of New Zealand :* 4 

. . . Assuming it to be the fact that the Council must be unanimous S 


in preferring a request for an advisory opinion, it was not true that on that 
assumption the fifth reservation did not demand and grant an exceptional 
privilege and right to the United States, for “ power” was not synonymous : 
with “right’’; one word was not the expression of the other. Sir Francis . 
Bell did not want to use the word ‘‘demand” but this was a proposal for dl 
the concession and admission of a right to the United States to veto any 
proposal for an advisory opinion which in its opinion was inadvisable from 
its point of view as affecting its interests. The right which it asked to 
have conceded and admitted was not a right possessed by any Power now 
a Member of the Council. : 
Assuming the necessity for unanimity, any Member of the Council had 
power to veto the reference of any question to the Court, but it was not 
true that any Member had the right todoso. Such an exercise of the power 
of veto would be absolutely contrary to the spirit of the Covenant of the 
League. The members of the Council were not there to guard the in- 
terests of their respective countries and to prevent the discussion of mat- 
ters which might affect those countries; they were there to guard over and 
to govern the interests of the League and of all the nations. If a State 
not at present represented on the Council were now seeking election and 


56 Tbid., p. 24, citing request for advisory opinion of Court in Mosul case, and remarks of 
MM. Fromageot, Osusky, and Negulesco, pp. 27-43. See also Wright, A. J. 1. L., Vol. 20, 
p- 461. and Miller, Columbia Law Review, Vol. 26, p. 659. 

7M. Fromageot, p. 27. See a'so M. Scialoja, of Italy, in League of Nations Council, 
Official Journal, Feb. 1926, pp. 127-128; McNair, The Council's Request for an Advisory i 
hy Opinion from the Permanent Court of International Justice, British Year Book of Interna- 
iis tional Law, 1926, pp. 1-13, who thinks a request for an advisory opinion must be absol 
1 unanimous even when it relates to a dispute on which the Council can recommend \ 
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i qualified unanimity, unless the request ‘‘ merely relates to the procedure or method to be 
ee adopted by the Council in settling the dispute.” 
By 68 Minutes, p. 35. See also Sir Cecil Hurst, p. 25. 
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that country were to declare, through its representative, that, if elected, 
it intended to exercise its power of veto to prevent advice being given to 
the Council on any matter affecting the interests of that country, what 
chance would it have of being elected to the Council? If any country 
having a permanent seat on the Council used its power of veto on the 
question of an advisory opinion—assuming it to have that power—in 
order to prevent the discussion of or the taking of a decision concerning 
matters affecting the interests of that country, it would break up the 


League. 


It was further pointed out that the American reservation was not 
addressed to the Council but to the Court. After the Council had 
requested the opinion, the United States reserved the power to for- 
bid the Court giving it. Thus it did not ask a power equal to that of 
a single member of the Council, but to the Council asa whole. That 
this might seriously hamper League business was emphasized by 


Sir Cecil Hurst 


At the moment, any State with a representative on the Council and 
which was in a position to vote and, thereby, to exercise a right of veto ina 
matter requiring a unanimous decision, must of necessity participate in 
the meeting of the Council and there register the vote. The great advan- 
tage of this procedure was that any vote registered which might have the 
effect of exercising a veto must at least be registered after all the difficulties 
of the situation had been explained, after, in fact, the representative of 
that State had had the opportunity of appreciating the difficulties attend- 
ant upon the question with which the League of Nations was faced. . . . 

If, without participating in any way in such a meeting, the Government 
of the United States claimed the right to interpose a veto in cases where 
unanimity was required, it would indeed be claiming a privilege which was 
very different from that enjoyed by the States Members of the League. 
Such a decision would, indeed, place the United States of America in a 
privileged position, and, in his view, it was not reasonable that the other 
States should agree to it, nor did he believe that the United States of 


America desired it. 


Sir George Foster, from Canada, went even further and thought the 
Court could not give any advisory opinion until the United States 
had given affirmative consent, which in his opinion would require 
action by two-thirds of the Senate. Thus every request for an ad- 
visory opinion would be delayed until the President and two-thirds 
of the Senate formally declared that the United States had no in- 


59 Tbid., p. 25. 
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terest.” This interpretation seems doubtful. The Court could 
assume that the United States neither had nor claimed an interest 
unless the United States made such a claim within a reasonable time 
after the notice was sent to it. Now in American constitutional prac. 
tice, the President has the sole initiative in foreign correspondence, 
Thus the American veto under the reservation could only be exer. 
cised by the President. He would neither be obliged to consult the 
Senate nor to follow its advice if he did.“ 

A third line of interpretation which, on the whole, seems to con- 
form more closely with the Senate debate, was based on the Eastern 
Carelia case. Said M. Negulesco of Roumania:* 


Certain delegates at the Conference had wondered whether the United 
States, by its fifth reservation, would not be acquiring a preferential posi- 
tion as compared with the States Members of the League and Signatories 
of the Protocol. It appeared to him that the question should have been 
stated differently, and that it should have been asked whether the United 
States had desired to claim a preferential position in comparison with 
States which were not Members. A distinction must be drawn between 
States Members of the League of Nations and Signatories of the Protocol 
and States non-Members of the League which had signed the Protocol. 
In virtue of Article 14 of the Covenant, States Members were prevented 
from making any opposition if the Council, when examining a dispute 
which concerned their interests, should decide to refer it to the Court for 
an advisory opinion. On the other hand, since Article 14 of the Covenant 
did not apply to States non-Members, the Court could not give an ad- 
visory opinion without their consent. 

The act of signing the Protocol could not alter that position, for the 
Statute of the Court did not refer to advisory opinions but purely and 
simply to the juridical functions of the Court. . . . 

The United States, in its first reservation, had clearly specified that, by 
signing the Protocol, it did not wish to alter its position as a non- Member; 
consequently, the Court could not give an advisory opinion without its 
consent in cases in which its interests were involved. The fifth reservation 
merely confirmed the decision of the Court in the affair of Eastern Carelia. 
Finland, which was a Member of the League of Nations, had cited the 
Soviets before the Council; the latter body had asked the Court for an ad- 
visory opinion, but the Soviets had not wished to appear either before the 
Council or before the Court. In those circumstances, the Court had con- 
sidered that a non-Member State could, by its opposition, prevent the 

 Tbid., p. 30-3t. E 

61 Miller, Col. Law Rev., Vol. 26, pp. 665-666; Wright, The Control of American Foreign 


Relations, pp. 21-40, 279, 341. 
63 Minutes, pp. 43-44. 
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Court from giving an advisory opinion. The Court had been of the opinion 
that the pacific means placed at the disposal of the Council for settling 
international disputes should be accepted by the parties concerned, and 
that consequently, if one of the parties refused its consent, the Court could 
not render an advisory opinion in a matter in which that party was 
concerned. 

It must, however, be admitted that the wording of the fifth reservation 
might give the impression that the United States had wished to reserve 
the right to prevent the Court from giving an opinion whenever it was, or 
declared itself to be, interested. 

But such an interpretation could not be accepted, for the words ‘‘if the 
Court so decide’’ were implicit in the text. It seemed difficult to believe 
that, at such an historic moment in the annals of the Court of International 
Justice, one of the greatest Powers of the world, which was prompted by 
its love of peace to adhere to the Court, should beseeking to paralyze the 
authority of the Court and to prevent it from functioning in the future. 

The words ‘‘if the Court so decide’’ would, moreover, establish equality 
between all States and assure the normal working of the Court. 

The Conference could accept the fifth reservation if it were interpreted 
to mean that the United States desired to exercise the same rights as a State 
not a Member of the League of Nations—in other words, that it wished the 
Conference to confirm in its case, in a permanent form, the rule which the 
Court had once recognized in the affair of Eastern Carelia. 


With this interpretation the reservation is based on the recognized 
principle of international law that submission of disputes to arbitra- 
tion or a court is based on mutual consent. Arbitration treaties 
generally recognize it by barring cases “concerning the interests of 
third parties.’’ The difficulty of this interpretation, however, is in 
the use of the phrase ‘‘claims an interest.’’ The Eastern Carelia 
case merely barred an advisory opinion where a state that really 
had an interest withheld its consent to the jurisdiction, and the 
Court itself would decide what states really had an interest. As 
M. Rolin said ** 


% The opinion was expressed in the conference by M. Erich of Finland (Minutes, pp. 41, 
73) as it had been in the United States Senate debate that the Carelia opinion had not been 

ly observed in the later Mosul opinion asin the latter, Turkey, a non-Member of the 
League did not consent to the request for an advisory opinion though her interests were 
involved. This overlooks the fact, however, that Turkey had accepted thej urisdiction of 
the Council of the League for that dispute by ratifying the treaty of Lausanne, and so 
according to Article 17 of the Covenant had ‘‘accepted the obligations of membershipin 
the League for the purposes of such dispute ’’ (League of Nations, Of. Journ. 1923, p. 201; 
1924, Dp. 1463, 1466). These obligations would seem to include uiescence in requests 
for advisory opinions made according to the League's procedure. Furthermore Turkey 
did give a certain acknowledgement of the Court's competence by submitting documentson 
request though she did not send a personal representative. (See Wright, ‘The Mosul Dis- 
ens m. Journ. Int. Law, Vol. 20, pp. 461-462.) 

+» D. 37+ 
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The second part of the reservation, . . . was summed up in onesingle 
word, “‘claims.”” The United States—if its reservation were taken liter. 
ally—was asking not only for the right to intervene and to claim that its 
interests were concerned but that the mere fact of its intervention and the 
mere declaration that it had an interest in the question should be sufficient 
to compel the Court to declare itself incompetent without even considering 
how far the claim and this declaration of incompetence were justified. 

It was at this point that it was necessary to consider whether it was 
possible to goso farasthat. Sir George Foster, in his very striking speech, 
had pointed out that, as a matter of fact, the request of the United States 
was not addressed to the Council nor to the Assembly but to the Court; 
and that the United States was requesting the Court itself to refuse to give 
an advisory opinion if the United States declared that it had an interest 
in the question referred to the Court. It was manifest that, stated in that 
form, the request of the United States would indisputably give that coun- 
try a privileged position, since none of the States Members of the League 
was entitled to claim that the Court was incompetent solely on the ground 
that the State in question was interested in the matter which had been 
submitted by the Council. All that the States could do was to adduce 
arguments in favor of one or other solution of the question submitted by 
the Council to the Court. 


The paragraph of the Senate resolution following the fifth reser- 
vation related only to procedure, and raised no question of principle, 
though there seemed to be general recognition that acceptance of the 
reservations would in fact modify the statute of the Court with res- 
pect to all the parties, and this could only be effected by a ratified 
instrument. 

The two concluding paragraphs related to the constitutional com- 
petence of the President and Senate and the foreign policy of the 
United States. They apparently were thought to have no effect on 
the rights and duties of the other parties and were not discussed by 
the conference, although the Senate resolution appears to make their 
tacit, if not express, acceptance a condition of adherence. 

2. The attitude of the various states toward the American reser- 
vations can only be judged from the debates, the report of the com- 
mittee, the resolutions finally adopted, and to some extent from pri- 
vate conversation with the delegates. Three points stood out. 

All of the delegates were anxious to have the United States adhere 

They are called understandings rather than reservations, but to be legally effective to 


would have to be accepted by the other parties to the treaty. Wright, Minn. Law 
March, 1919, pp. 16-18; Control of American Foreign Relations, pp. 45-52. 
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to the protocol, as it would increase the prestige and value of the 
Court, though some were willing to make more concessions than 
others. There was also a general realization that it would be 
politically difficult to get the United States Senate to modify its 


resolution. 

None of the delegates were willing seriously to interfere with the 
present working of the Court and the League. The advisory proce- 
dure was considered valuable and there was no inclination to weaken 
it.* The small states especially looked upon the advisory jurisdic- 
tion as a protection, and some of them hoped that resort to it by 
majority vote of the Council might prove to be the practice. 

Finally there was an extreme reluctance to create special priv- 
ileges. Some of the delegates were thinking of the probable adhe- 
sion of Germany to the protocol in the near future, and perhaps 
eventually that of Russia. If special privileges were given to the 
United States, it would be hard to refuse them to others. This point 
of view was emphasized by the representatives of the large states.” 

Was it possible to reconcile these policies with the American reser- 
vations? Four plans were suggested. M. Rolin of Belgium proposed 
to ascertain precisely the powers with respect to advisory opinions 
of the members of the Council before answering. Sir Cecil Hurst 
of Great Britain proposed an interpretation of the reservations in the 


5 The small states, especially the Latin American states, seemed most anxious to have 
the United States adhere. The Pilotti committee reported: ‘‘The greater the number of 
States which have acceded to the Court the greater will be the Court’sauthority. Itisto 
the interest of the States which founded the Court that all the other States of the world 
should agree to become parties thereto even if they feel unable to become members of the 
League of Nations. In particular, the possibility of the accession of the United States of 
America, as a state mentioned in the Covenent of the League of Nations, was provided for 
in the Protocol of Signature of the Statute of the Court. It therefore seems quite natural 
that the States signatories of the Protocol, in the presence of a proposal—even a conditional 
proposal—by the United States of America to accede to the Court, should adopt a favorable 
attitude,"’ Minutes, p. 53. 

66 At the meeting of the Federated League of Nations Societies at Aberystwyth, Wales, 
in July, 1926, anxiety was displayed by several speakers at the possibility of weakening the 
League and the Court's procedure. See League of Nations News, New York, August, 1926, 
p.10. The Final Act saysinrelation to reservation 5: ‘‘Greatimportanceis attached bythe 
members of the League of Nations to the value of the advisory opinionswhichthe Court may 
give as provided forinthe Covenant. The conference is confident that the Government of 
the United States entertains no desire to diminish the value of such opinions in connection 
with the functioning of the League of Nations. Yet thetermsemployedin the fifth reserva- 
tion are of such a nature astolend themselves to a possibleinterpretation which might have 
thatetfect. The members of the League of Nations would exercise their rightsin the Coun- 
ciland in the Assembly withf ullknowledge of the details of the situation which had necessi- 
tated a request for an advisory opinion, as well as with full appreciation of the responsi- 
bilities which a failure to reach a solution would involve for them under the Covenant of 
the League of Nations. A state which is exempt from the obligations and responsibilities 
of the Covenant would occupy a different position.” 

In regard to requests for advisory opinions where the United States is not a y, 
the Pilottireport said, ‘‘ The reply canonly consist ina declaration by the Signatory States 
recognizing the United Statesof America asenjoying equality with the States Membersof the 
League represented in the Council or the Assembly,’’ Minutes, p. 54. 

%8 Minutes, p. 23. 
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sense of equality with members of the Council.*® _M. Unden of Sweden 
proposed a counter-reservation giving the signatories the right to 
withdraw acceptance of the American adherence in case a satisfac. 
tory procedure for the exercise of the American powers under the 
fifth reservation could not be agreed upon,” and M. Casteberg of 
Norway endorsed the idea but thought the result would follow from 
general principles of international law without an express reserva- 
tion.“ Finally, a proposal to negotiate an executive agreement 
establishing a procedure to ascertain the American opinion on a 
proposed request for an advisory opinion before the Council had 
decided upon it, was published in the Geneva press by Mr. Theodore 
Marburg, former United States Minister to Belgium, and con- 
sidered by the conference.” 

It was concluded that the terms of the American resolution, what- 
ever may have been its real intent, carried such grave possibilities of 
weakening the whole institution of advisory opinions that it could 
not be accepted without some safeguard. This safeguard was found 
in an interpretation according to the British proposal and a counter- 
reservation according to the Swedish proposal.™ With these safe- 
guards the Senate resolution was accepted. The interpretation 
applied only to the fifth reservation, and that was accepted unequiv- 
ocally so far as it related to requests for advisory opinions in which 
the United States had an interest, but in so far as it related to ad- 
visory opinions in which the United States only claimed an interest 
but did not, in the opinion of the Court, really have one, the effect 
would not necessarily be a veto, but precisely the effect of an adverse 
vote by a member of the Council or Assembly. Thus the United 
States was in reality given a privilege beyond that enjoyed by either 
members or non-members of the League, because it would have the 
powers of both. It would have the power of members in controlling 
court action on advisory opinions in which it had no interest, and 
also the right of non-members to prevent Court action in cases 
where it had aninterest. This latter power does not belong to mem- 
bers of the League because by acceptance of Article 14 of the Cove- 
nant they have agreed in advance to permit advisory opinions 

8 Tbid., p. 24. 

10 Ibid., p. 36. 

11 Tbid., p. 41. 

See League of Nations News, New York, Aug. 1926, pp. 8-10, and statement by M. 


van 1 Eysinga, Minutes, p. 45. 
73 See report of M. Pilotti and Final Act, ibid., pp. 52-54, 75-88. 
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properly requested by the Council or Assembly. Even a member 
of the Council, if it is a party to the dispute, is by that very fact 
deprived of an effective vote in controlling requests for advisory 
opinions. An interest in the case which assures a non-member a 
yeto deprives a member, whether permanent or ad hoc, as in the case 
of Turkey in the Mosul case, of a veto. 

As a protection against the possible unreasonable exercise of the 




























>serva- 
ement special privilege given the United States, M. Unden’s suggestion was 
ona adopted. A counter-reservation permits each signatory to with- 
il had draw its acceptance of the second part of the fourth and the fifth 
-odore reservations, with the effect of terminating the protocol of American 
| con- adherence if such action is taken by two-thirds of the parties other 
than the United States within a year. This seems no more than a 
what- fair reciprocal application of the American power to withdraw, and in 
ties of fact is perhaps less than international law would have given without 
could express reservation.” 
found The Spirit of the Conference was summarized in the concluding 
inter- remarks of its president, Jonkheer van Eysinga of the Netherlands: 
sale- The United States when expressing its desire to adhere to the Statute of 
hes the Permanent Court of International Justice, had made its adherence de- 
quiv- pendent upon a stipulation which might very appreciably affect the efficient 
yhich working of the League of Nations, to which they all belonged and whose 
> ad- interest they ought all to have at heart. . . . The case was that of a 
erest legislative act by a foreign state concerning a question which was outside 
ffect | its competence. It had also been difficult to draw up the reply because 
verse the Conference had not been able to discuss the matter with representatives 
sited of the United States; international matters required to be dealt with inter- 
ther nationally. This was true also of any act which was so eminently interna- 
tional as an adhesion with reservation toa convention. . . . The delegates 
; the had not for one moment forgotten that they had been summoned to Geneva 
lling for a great purpose: to endeavour to give satisfaction to the United States, 
and and in so doing to make it possible for that country to share in the work of 
ases the Court of Justice and make it easier for that country to resume its 
em- | noble mission—the course of which had been somewhat interrupted—in 
yve- the pacific settlement of international disputes. . . . Another point 
ions | brought out by the debates had been that the constitutional difficulties 
which had been encountered had been far more serious than was perhaps att 
suspected in the United States when the reservations were drawn up. The : 
rM. % Supra, note 56, but see supra, note 57. | 


‘ 18 Supra, note 47. 
18 Minutes, p. 64. 
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Conference had, however, endeavoured to reduce these difficulties to q 
minimum, and to span what was left of them by a bridge which the United 
States had only to pass over to meet them. He hoped that the United 
States would take the course which had been indicated. It would then be 
able to resume the place which belonged to it by right in the pacific settle- 
ment of international conflicts. 


3. The procedure for effecting these proposals was not considered 
at length in the public debate, but occupied much attention in the 
committee. 

There have been cases where reservations to multilateral conven- 
tions presented on deposit of ratifications have been tacitly accepted," 
but generally they have been expressly accepted.” Thus the Ameri- 
can request for express acceptance is not unreasonable and wag 
recognized by the signatories. 

Greater difficulty, however, was presented by the question of 
ratification. Could the American reservations be accepted by the 
signatories without resubmission to their ratifying authorities? It 
was thought not. They in fact modified the terms of the statute. 
Thus it was considered necessary to draw up a special protocol for 
general signature and ratification by the usual process.”* The sug- 
gestion was made that the modifications should be incorporated in 
the statute itself, but it was pointed out that this would raise new 
difficulties in case the United States should ever exercise its right to 
withdraw.”® 

Though it was thought the reservations could only be accepted by 
a ratified document, formulation of the procedure for American exer- 
cise of the powers there given was left to executive agreement. It 
is the usual practice to leave the details of treaty execution to un- 
ratified agreements or exchanges of notes,® and Secretary Kellogg, 

76 A reservation to The I Hague Convention, 1907, made on deposit of ratifications by the 
United States, seems to have been accepted tacitly. Wright, Minn. Law Rev., 1919, p. 23; 
Control o f American Foreign Relations, pp. 48-52; Miller, Reservations to Treaties, p. 145; 
Scott, Reports to The Hague Conferences, pp. xxvii-xxviii. Some multilateral conventions 
expressly forbid reservations. This was true of the Declarations of Paris (1856), and of 
London (1909). Wright, Control of Am. For. Rel., p. 49. 

77 Wright, Minn. Law Rev., Dec. 1919, pp. 21-22; Miller, Reservations to Treaties, p. 160; 
am. ene to Multilateral Conventions,” British Year Book of International 

w, 1920, p. 159. 

78 Where reservations or interpretations have not been eugee by the ful! ratifying au- 
thority of one party, their validity has often been questioned, as was true of diplomatic 
interpretations of the Treaty of Guadaloupe-Hidalgo (U. S.-Mexico, 1848) and the Clayton- 
Bulwer Treaty (U. S.-Great Britain, 1850). Wright, Minn. Law Rev., Dec. ror9, p. 223 
Control of American Foreign Relations, p. 48; Miller, Reservations to Treaties, pp. 7 

79Sir Cecil Hurst, Minutes, p. 49. 


80 Wright, Control of American Foreign Relations, pp. 106, 236; Crandall, Treaties, Their 
Making and En forcement, pp. 117-120. 
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in his letter of April 17, 1926, had suggested that consideration of 
“machinery to give the United States opportunity to participate 
through representatives for the election of judges” be deferred 
until the United States had become a party to the statute. Though 
the signatories seem to have found no need for supplementary agree- 
ment on this matter, they did on the matter of advisory opinions. 
Because of the non-participation of the United States in the ordinary 
work of the Council and Assembly, they attached great importance 
to the manner in which the United States gave its consent to ad- 
visory opinions, and suggested that this should form the object of 
an understanding between the United States and the Council of 
the League ‘‘which would ensure that the peaceful settlement of 
future differences between members of the League of Nations would 
not be made more difficult.’”*! This understanding could be reached 
by executive agreement. 

Comparing the Senate debates and the debates and Final Act of 
the conference, there seems to be little separating them. There is 
nothing in the Senate debate to indicate that the United States as 
a non-member of the League wishes to interfere with advisory opin- 
ions where it has no interest. Certain Senators, it is true, opposed 
advisory opinions altogether, but they were a small minority. The 
desire of the majority apparently was only to protect the interests of 
the United States as a non-member. Thus, the issues are: What is 
an American interest? and What authority will decide whether a 
particular claim of interest if founded 

The United States undoubtedly has an interest in the protection 
of its rights. An opinion which might affect American territory or 
property, an American officer or citizen, or the reputation and good 
name of the United States, would clearly involve an American in- 
terest. The United States would in fact be a party, and, under the 
Eastern Carelia case, American refusal to appear would bar an ad- 
visory opinion. The Final Act says, with respect to cases where the 
United States is a party, “the jurisprudence of the court as formu- 
lated in this case seems to meet the desire of the United States,” 
but apparently the Senate wished to give this jurisprudence the 
additional sanction of a treaty.** Since the signatories manifested 
no objection to the principle of the Eastern Carelia case, they would 
& Final Act of the Conference, Minutes, p. 79. See also par. 1, of Art. 4 of the draft 


protocol, and par. 8 of the Pilotti committee's report, ibid., pp. 54, 83. 
82 See remarks of Senators Pepper and Lenroot, supra, notes 13, 24, 
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probably be willing to incorporate it in the proposed protocol, 
This could be done by adding a paragraph at the beginning of Article 
4 of the proposed protocol in somewhat the following language* 


Even in giving advisory opinions, the Court shall not depart 
from the principle of international law that no state can, without 
its consent, be compelled to submit its disputes with other states 
to any kind of pacific settlement. 


The United States also has an interest in certain traditional poli- 
cies such as the Monroe Doctrine. Here it would be more doubtful, 
but the general acceptance of the second understanding in the Sen- 
ate’s resolution would give the United States a good chance to prove 
its interest to the Court if the facts really involved the Monroe 
Doctrine.™ 

Finally, the United States, along with all other states, doubtless 
has an interest in the interpretation of international !aw and treaties 
to which it is a party. But most advisory opinions would require 
some such interpretation. Thus, if the United States claimed an 
interest under such circumstances, and its claim barred an opinion, 
it would destroy the institution of advisory opinions altogether. 


8 This is believed to contain the essence of the following language of the Court: “‘It is 
well established in international law that no state can, without its consent, be compelled to 
submit its disputes with other states either to mediation or to arbitration, or to any other 
kind of pacific settlement. Such consent can be given once and for all in the form of an 
obligation freely undertaken, but it can, on the contrary, also be given in a special case 
apart from any existing obligation. The first alternative applies to the members of the 
League who, having accepted the Covenant, are under the obligation resulting from the 
provisions of this pact dealing with the pacific settlement of international disputes. As 
concerns states not members of the gue, the situation is quite different; they are not 
bound by the Covenant. The submission, therefore, of a dispute between them and a 
member of the League for solution according to the methods provided for in the Covenant, 
could take place only by virtue of their consent. . . . The Court isaware of the fact that 
it is not requested to decide a dispute, but to give an advisory opinion. This circumstance, 
however, does not essentially modify the above considerations. The question put to the 
Court is not one of abstract law, but concerns directly the main point of the controversy 
between Finland and Russia, and can only be decided by an investigation into the facts 
underlying the case. Answering the question would be substantially equivalent to deciding 
the dispute between the parties. The Court being a court of justice, cannot, even in giving 
advisory opinions, depart from the essential rules guiding their activities asa court.” Pub- 
lication of the Per. Ct. Int. Jus., Ser. B, No. 5, pp. 27-29. In giving a decision on the claims 
of Costa Rica and Salvador that Nicaragua had violated their rights by concluding the Bry- 
an Chamorro Treaty with the United States, the Central A n Court of Justice seems 
to have eae this principle, because the United States, whose treaty rights 
clearly be effected by the decision, had not submitted to the jurisdiction. For the Court's 
argument for assuming jurisdiction, see A. J. I. L., Vol. 11, pp. 212, 609, and Ralston, 
International Arbitral Law and Procedure, 1926, pp. 149, 152. The Court did, it is true, 
refrain from declaring the nullity of the treaty ‘because that would be equivalent to ad- 
judging and deciding respecting the rights of the other party signatory to the treaty with- 
out having heard that other party and without its having submitted to the jurisdiction of 
the Court” (ibid., Vol. 11, pp. 228, 729), but apparently giving any decision at all did not, 
as suggested by the unknown jurist (supra, note 22), prove to the interest of the Court, but 
ended in a catastrophe for it. 

& Apart from the second understanding attached to the Senate resolution, the Monroe 
Doctrine is specifically referred to in Article 21 of the Covenant. See Wright, ‘‘The dis- 
tinction between legal and political questions with especial reference to the Monroe Dow 
trine,"’ Proc. Am. Soc. Int. Law, 1924, pp. 61-67. 
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Such a claim would, however, stretch the term interest far beyond its 
usual meaning in such a context as this. Such a meaning clearly 
cannot be intended by the arbitration treaties which bar “cases 
concerning the interests of third parties,” nor has it been accepted by 
the Court.® 

But suppose the United States does claim an interest on this ground, 
as it might if the question related to the scope of the domestic juris- 
diction of some State in immigration or tariff control. Even if the 
Court refused to recognize this as an interest barring the opinion 
under the Eastern Carelia case, the conference’s interpretation of the 
reservation would bar the opinion in cases where the request of the 
Council or Assembly can only be made by unanimous vote, and the 
question whether it is absolute or qualified unanimity would not be 
important, for if the United States were a party and its vote were 
excluded in counting qualified unanimity in the Council,* that very 
fact would make its veto absolute as a non-member under the 
Eastern Carelia case. Thus the only requests for opinions on which 
the American veto would not be effective are those in which a ma- 
jority of the Council or Assembly can make the request. If there are 
any such cases, they are probably only those dealing with procedure 
within the League of Nations,*’ in which the United States, as a 
non-member, could hardly claim an interest. 

Should it prove, however, that a mere majority can request an 
advisory opinion on other questions, the United States would doubt- 
less be at a disadvantage. Influence may be exercised by measures 
other than a vote as has been pointed out by M. Raul Fernandes of 
Brazil, one of the jurists who drafted the Court’s Statute.** 


It would be useless to deny, that certain members of the League of 
Nations have sufficient prestige to keep at least the Council, if not the 
Assembly, from taking up and deciding a question, if or when they doubt 
the expediency of doing so. Even if such a nation were in a minority at 


See arbitration treaty, United States-Great Britain, 1908. In the Wimbledon Case the 
Permanent Court of International Justice distinguished between Articles 62 and 63 of the 
Statute, both of which permit a state to intervene in proceedings, the first if it can prove to 
the Court's satisfaction ‘‘an interest of a legal nature,”’ and the second if it is a party toa 
treaty to be construed by the Court. Presumably only interveners of the first type could 
stop proceedings, under the principle of the Carelia Case, by refusing to submit to the juris- 
diction because under Art. 59, the second type of interveners are not bound by the construc- 
tion and so their rights are unaffected unless they intervene. Publications of the Per. Ct. 
of Int. Jus., Ser. A, No. 1, p. 13. 

% Supra, note, 56. 

87 Supra, note, 57. 

878 See Fernandes, The United States and the Permanent Court of International Justice, 
trans, from French and published by the American Foundation, 1927. 
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first, it is very likely that the other nations would yield to the arguments 
they bring forth, or would prefer to postpone a decision. As a matter of 
fact, this is the way things are done, and it would be disastrous if they were 
done differently; the Council is strong only when its members can reconcile 
their different points of view, and its usefulness consists precisely in facili- 
tating such agreement through the personal contacts and the continued 
conversations that are possible only at Geneva. This being the case, the 
situation proposed to the United States, as affording a theoretical equality, 
would be as follows: the United States government, from a distance, 
could oppose its futile vetoes on proposals agreed on at Geneva; while 
certain other nations on the scene would retain their means of sidetracking 
the proposals that seemed troublesome to them. 





M. Fernandes, however, does not fail to point out that, while 
the United States would be at a disadvantage with only formal 
equality of vote (in case a majority suffices to request an advisory 
opinion), it would be at an advantage if given an absolute veto, and 
as was pointed out in the conference of signatories, this advantage 
would exist even if unanimity were required. While an important 
minority in the Council might dissuade a majority from exercising 
its power, on the other hand an important majority might dissuade 
one or two states from exercising a veto. 


The powers which the American government asks for in connection with 
advisory opinions on questions where it is not a party but where it claims 
an interest, do amount toa privilege. Not, however, in the sense that the 
United States would be the only nation to possess these powers, as we have 
shown, but because, though the other nations have the same powers in 
fact if not in law, they would, as members of the League of Nations, make 
use of these rights only with full consciousness of their responsibility for 
the work of that institution. So far as they are concerned, there is an 
automatic sanction attached to the use of such a power which would 
effectively prevent any abusive use of it. 


Thus M. Fernandes proposes a compromise that the League 
“formally admit that a request for an advisory opinion is one of 
those questions for which a unanimous vote is necessary”’ while the 
United States accept the signatories’ reservation of a right to with- 
draw their acceptance of the fifth American reservation. 


“While it is just,” he says, “‘and also of the greatest interest politically 
that they (the signatories) should remove the greatest obstacles now exist- 
ing to the adherence of the United States to the Court, by admitting the 
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justice of the American demands, which we believe we have shown to be 
legitimate, nevertheless, they cannot for whatever gain, deprive themselves 
of the means for safeguarding the League of Nations, without which, more- 
over, the Court itself would still be only an ideal pursued in vain.” 


In addressing the American Society of International Law on 
April 28, 1927, former Secretary of State Hughes commended M. 
Fernandes’ proposal, though he did not specifically refer to the sig- 
natories’ right of withdrawing their acceptance. 


“It would be fortunate, indeed,’’ he said, “‘if such a means could be 
found of deliverance from the present impasse and if the United States 
without sacrificing, the interests which are cherished by our people, might 
be able to give support to the practical application through a permanent 
tribunal of the principle of judicial settlement of international disputes, 
a principle to which this Government has been, and continues to be, 
firmly attached.” 


Although the conference of signatories accepted all the American 
reservations ‘‘in principle,’’ as recommended by the Pilotti com- 
mittee, and introduced but slight modifications in their application,” 
these modifications are probably sufficient to require a new submis- 
sion to the United States Senate. This would naturally take the 
form of submitting the proposed protocol for its advice and con- 
sent, but before such submission, negotiations would seem desirable 
in order to perfect the instrument, especially by incorporating the 
principle of the Eastern Carelia case. Such negotiations might be 
carried on by individual correspondence with each of the signa- 
tories, or by summoning a new conference at which the United 


States would attend. 
President Coolidge, however, said on November 11: 


8b The Greek representative whose government had already accepted the American 
adhesion in principle agreed with this interpretation: ‘‘After carefully reading the Final 
Act and after hearing the clear statement of the Rapporteur and the debates which have 
taken place in the Conference, I am glad to find that the conclusions reached by the Con- 
ference amount to an acceptance in principle of the United States reservations, subject to 
certain details of procedure. The President stated this morning that the Governments 
were in no way committeed. In these circumstances, I am prepared to sign the Final Act.” 
(Minutes, p. 63.) : 

88 Former Secretary Hughes said in his address of April 28, 1927, ‘‘ The question having 
thus been raised the response of the Conference of signatories that unanimity may not be 
necessary in requesting advisory opinions has created a new situation, as adherence of 
the United States on these terms would require an explicit approval on the part of the 
Senate of an understanding that advisory opinions might be requested over the objection 
of the United States touching such disputes and on in which the United States 
claims aninterest."’ In 1800, after Napoleon had made a counter-reservation to the Senate's 
reservation to the treaty of amity and commerce, President Jefferson eventually decided 
that the treaty would have to be resubmitted to the Senate. Malloy, Treaties, etc., vol. 
I, p. 505; Hayden, The Senate and Treaties, pp. 123-124; Miller, Reservations to Treaties, 
Ppp. 13-14; Wright, Control of American Foreign Relations, p. 45; note 77. 
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While no final decision can be made by our government until 
final answers are received, the situation has been sufficiently 
developed so that I feel warranted in saying that I do not intend 
to ask the Senate to modify its position. I do not believe the 
Senate could take favorable action on any such proposal, and 
unless the requirements of the Senate resolution are met by the 
other interested nations, I can see no prospect of this country 
adhering to the Court. 


On December 7, 1926, soon after the assembling of Congress, 
Senator Trammel of Florida who had voted in favor of the Senate’s 
resolution of January 27, 1926, introduced a resolution to rescind 
it because “‘a very large majority of the powers signatory to such 
protocol have not indicated their acceptance of it.”” On December 
19, this resolution was submitted to the Foreign Relations com- 
mittee and in spite of efforts of Senator Trammel it never came out. 
On February 9 the latter’s motion to consider his resolution on the 
floor was tabled by a vote of 59 to 10. Senator Borah explained 
that ‘‘the matter was working itself out to a final conclusion,” 
that “‘the indications seemed to be that the governments will not 
accept the reservations,’’ that it would be impossible to get a vote on 
the Trammel resolution in the brief time remaining, and that he 
thought the opponents of American adhesion to the protocol were 
“‘rather well satisfied’’ with the situation. 

With the United States committed to the policy of a world court by 
long tradition®® and to joining this Court by planks in both major 
party platforms, by presidential utterances and by resolutions of both 
houses of Congress,” it would seem surprising if it allows its policy 
to be frustrated by the slight margin of disagreement which remains 
without further negotiation. 


RESOLUTION OF UNITED STATES SENATE ADVISING AND CONSENTING TO 
ADHERENCE OF THE UNITED STATES TO THE PERMANENT COURT OF INTER- 
NATIONAL JUSTICE, JANUARY 27, 1926. 


Whereas the President, under date of February 24, 1923, transmitted 
a message to the Senate, accompanied by a letter from the Secretary of 
State, dated February 17, 1923, asking the favorable advice and consent 
of the Senate to the adherence on the part of the United States to the pro- 


tocol of December 16, 1920, of signature of the statute for the Permanent 
888 60th Cong., 2nd Sess., Sen. Res. 282, Cong. Rec., Vol. 68, pp. 37, I19, 3228, 3327- 


89 See letter of Secretary of State Hughes, supra, note 2. 
90 Supra, notes 3, 5, 7, 10. 
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Court of International Justice, set out in the said message of the President 
(without accepting or agreeing to the optional clause for compulsory juris- 
diction contained therein), upon the conditions and understandings here- 
after stated, to be made a part of the instrument of adherence: Therefore 
be it 

Resolved (two-thirds of the Senators present concurring), That the Senate 
advise and consent to the adherence on the part of the United States to 
the said protocol of December 16, 1920, and the adjoined statute for the 
Permanent Court of International Justice (without accepting or agreeing 
to the optional clause for compulsory jurisdiction contained in said statute), 
and that the signature of the United States be affixed to the said protocol, 
subject to the following reservations and understandings, which are 
hereby made a part and condition of this resolution, namely: 


1. That such adherence shall not be taken to involve any legal relation 
on the part of the United States to the League of Nations or the assumption 
of any obligations by the United States under the Treaty of Versailles. 

2. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states, members, respectively, of the Council and Assembly of the 
League of Nations, in any and all proceedings of either the Council or the 
Assembly for the election of judges or deputy-judges of the Permanent 
Court of International Justice or for the filling of vacancies. 

3. That the United States will pay a fair share of the expenses of the 
Court as determined and appropriated from time to time by the Congress 
of the United States. 

4. That the United States may at any time withdraw its adherence to 
the said protocol and that the statute for the Permanent Court of Inter- 
national Justice adjoined to the protocol shall not be amended without the 
consent of the United States. 

5. That the Court shall not render any advisory opinion except publicly 
after due notice to all States adhering to the Court and to all interested 
States and after public hearing or opportunity for hearing given to any 
State concerned; nor shall it, without the consent of the United States, 
entertain any request for an advisory opinion touching any dispute or 
question in which the United States has or claims an interest. 

The signature of the United States to the said protocol shall not be 
affixed until the powers signatory to such protocol shall have indicated, 
through an exchange of notes, their acceptance of the foregoing reserva- 
tions and understandings as a part and a condition of adherence by the 
United States to the said protocol. 

Resolved further, As a part of this act of ratification that the United 
States approve the protocol and statute hereinabove mentioned, with the 
understanding that recourse to the Permanent Court of International 
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Justice for the settlement of differences between the United States and 
any other State or States can be had only by agreement thereto through 
general or special treaties concluded between the parties in dispute; and 

Resolved further, That adherence to the said protocol and statute hereby 
approved shall not be so construed as to require the United States to de- 
part from its traditional policy of not intruding upon, interfering with, or 
entangling itself in the political questions of policy or internal adminis- 
tration of any foreign State; nor shall adherence to the said protocol and 
statute be construed to imply a relinquishment by the United States of its 
traditional attitude toward purely American questions. (Cong. Rec., Vol. 
67, Pp. 2306; Sen. Doc. 45, 69th Cong., Ist sess.) 
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SIDELIGHTS ON THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 
[Reprinted from Michigan Law Review, Vol. XXV, pages 327-353, February, 1927.] 


BY AKE HAMMARSKJOLD 


Registrar of the Permanent Court of International Justice 


In bidding you welcome, in the name of the Permanent Court of 
International Justice, in this room where that great institution holds 
its public meetings and pronounces its judgments and opinions, my 
first word should be, I think, one of regret—regret that a more 
worthy representative of the Court has not been able to receive you 
here today. And I daresay that the President of the Court, who 
would have been the obvious person to welcome you, shares those 
regrets,—although perhaps from a different point of view. He would, 
in fact, have liked immensely to be able to meet you here and on 
this occasion; indeed, I received just five minutes ago a wire from 
him asking me to convey to you his best wishes for the success of 
your visit to The Hague and for the whole of your trip. Still more, 
before leaving The Hague, Dr. Huber asked me to tell you, and 
that I think is a most eloquent sign of his sincere wish to make your 
acquaintances, that he would very much appreciate it if he could 
see you in his native city of Zurich some time early in September in 
order to explain to you, not so much perhaps certain aspects of the 
working of the Court, as certain sides of the fundamental structure 
on which the Court and international jurisdiction in general are 
based. 

But my next word should be one of gratification that it has fallen 
to my share to receive you. It is really a very great pleasure to make 
the acquaintance of so many colleagues in the field of international 
law, and to be able to renew the acquaintance already made with 
certain of them—whom I may perhaps even call my friends,—and 
whom I met, I think, last time at Geneva. 

I must say that I am particularly happy to meet them again at 

1An address delivered before the European Conference of American Professors of Inter- 
national Relations at the Peace Palace at The Hague, August rr, 1926. (The footnotes 


mainly reproduce answers to questions put by the audience; some ‘such answers have also 
been worked into the report of the address.) 
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The Hague. For it is ever so much easier to talk about the Court 
at the place where its seat is established, and where that atmosphere 
of the Court prevails which makes all explanations and also the real 
spirit of the institution appear in their true light. 

It is true that today that atmosphere is very far from being com- 
plete, the Court not being in session. Thus, you will not be able to 
see the judges hurrying to the Peace Palace one by one to attend 
the meetings; you will not be able to see them leaving the Palace in 
small groups, of twos or threes, talking and gesticulating; you will 
not be able to see your own fellow countryman, Judge John Bassett 
Moore, and Lord Finlay making their way through the woods to 
their hotels. You will not be able to watch the bee-hive of industry 
which the Palace is when the Registry is at full work, when advo- 
cates and agents and diplomatic representatives of the parties fill the 
rooms and corridors. And, above all, you will not see the Court 
sitting up there in their austere robes, facing the advocates, some- 
times wigged and gowned as you would see them in Anglo-Saxon 
countries 

It is precisely because this atmosphere which I am presenting 
to you is to a certain extent lacking at the present moment that it 
may be useful that I should try and supplement by word of mouth 
what you cannot see with your own eyes. In order to do so, in 
order to try and be of use to you in that respect, I think the best way 
would be for me first to tell you something of the things of which 
you do not read in books, and then to place myself at your disposal 
for answering, to the fullest extent of my powers, any questions 
which you might like to put to me. 


x * * 


If you agree, I will start by saying a few words on how the Court 
works when it meets in private to discuss its judgments and its 
opinions. 

Of course, you are all conversant with the salient features of the 
Court’s organization. You know that it consists of fifteen judges, 


four of whom are deputies, and eleven of whom are regularly sitting.’ 


2 Under the Statute, a complete renewal of the Court is to take place at the expiration of 
every period of nine years. R ions are, however, admitted. It is impossible to ex- 
press any opinion on the value or disadvantage of the rule until it has had an opportunity 
of being applied in practice. It is, for instance, obvious that if a considerable number of 
judges are, in fact, re-elected, the effect will be very much the same asif mandates were 
overlapping. If, on the other hand, an entirely new Court is selected, it remains to be seen 
whether the Registrar's experience and established practice will suffice to ensure the 


necessary continuity. 
[44] 
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You know that the Court holds at least one annual session a year and 
that it may hold extraordinary sessions, the number of the latter in 
fact having outgrown that of the former. You know that the Court 
possesses one responsible official, the Registrar, and that it is as- 
sisted by a Secretariat called the ‘‘ Registry”. You know that there 
are certain relations between the Court and the League of Nations. 
But it may interest you to hear something about how the various 
parts of the machinery work together inside the machine when it 
is in motion. 

Cases and questions to be considered by the Court are, as you 
know, submitted to it under requests of various kinds: requests for 
advisory opinions emanating from the Council or from the Assembly 
of the League of Nations; applications for judgments, by virtue of 
a clause of compulsory jurisdiction, emanating from one party only; 
and special agreements concluded between the two parties to a 
conflict asking the Court to settle the dispute by a judgment. As 
soon as a demand, belonging to any one of these categories, arrives, 
it is at once circulated to all the States of the world; in the case of 
requests for advisory opinions, it is also notified to international 
organizations considered to be concerned in the matter. When it isa 
question of an application calculated to lead to a judgment, time 
limits are then fixed for the filing of the documents of the written 
procedure and for the opening of the oral proceedings. When, on 
the contrary, it is a question of a demand for an advisory opinion, 
the Court decides—or the President, when the Court is not in ses- 
sion,—what States or international organizations should be con- 
sidered as “‘concerned,”’ and these States or organizations are noti- 
fied that they will be admitted, upon request, to furnish written or 
oral information. Upon the receipt by the Court of requests to be 
so admitted, time-limits are again fixed, precisely as in a case which 
is to be settled by a judgment. 

It may be interesting to note, in passing, that the difference in 
procedure which I have just indicated is the only difference between 
the procedure concerning contested cases on the one hand and con- 
cerning advisory opinions on the other: in the latter case, thus, 
time-limits are not fixed until requests to be admitted to furnish in- 
formation are forthcoming: but once such time-limits are fixed, the 
advisory procedure follows exactly the same line as the contentious 
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procedure.* This is the result of the Court’s practice and jurispru- 
dence during the last four years; and if it was not expressly laid 
down, when the Rules of the Court were first drawn up, that there 
was to exist such an assimilation of the two classes of procedure 
before the Court, this is now made clear in the revised edition of the 
rules which came into force on the last day of July of this year. 

When the procedure has been gone through from one end to the 
other, when all the documents have been filed, and when the oral 
arguments have been completely stated, the Court withdraws 
to consider its decision or its opinion; but, in doing so, it is careful 
not to declare the hearings closed, because it desires to reserve to 
itself the possibility of continuing them, if necessary, in order to 
put questions to the parties or to the interested States. On several 
occasions it has in fact made use of this possibility. 

The first thing that happens when the doors of the private meeting 
room of the Court have been closed behind the judges is for them to 
proceed to an informal exchange of views on the case or question 
at issue. This exchange of views is not calculated to permit the 
judges to express any opinion, however non-committal and provi- 
sional, on the merits of the problem before the Court, but merely to 
underline what, in the opinion of the various judges, are the salient 
features of the case, what are the questions to be solved, and what 
are the points on which it would seem to be particularly necessary 
to know the individual views of the various judges. 

Once this first discussion is finished, a time-limit is fixed within 
which the judges must file a note containing their complete and con- 
sidered individual opinion on the case as a whole. These notes are 
distributed anonymously, being unsigned and bearing only numbers. 
Two or three days after their presentation, the President circulates to 
his colleagues a summary of all the various opinions systematically 

8A further difference—not of procedure but of organization—between contested cases 
and advisory opinions lies in the fact that, when dealing with the latter, the Court dispenses 
with the presence of the *‘ national judges’ ad hoc provided for, as concerns contested cases, 
in Article 31 of the Statute. The theoretical foundation for this difference no doubt is that 
any exceptions as regards the Court's normal composition under Article 25 of the Statute 
should not be applied outside the domain within which they are expressly provided for. 
Advisory opinions being dealt with only in Article 14 of the Covenant, exceptional composi- 
tions not mentioned in that Article—such as are arrived at by means of the Rules govern- 
ing the technical and summary chambers and the addition of national judges—could not 
therefore be extended to advisory opinions. 

It has happened only in one advisory opinion (Mosul) that one of the interested States 
but not the other had a judge on the bench; in all other cases, either all or none of the States 
concerned have had a judge on the bench. But, from the experience gained in one single 


case, no final conclusions can be drawn as to the value of the rule, especially when that 
single case happened to be of a very exceptional character. 
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arranged, so as to constitute at the same time a kind of question- 
naire, permitting the Court to settle by successive preliminary votes 
not only the solution at which the majority wishes to arrive on each 
of the points at issue, but also what are the main arguments to be 
adduced in the statement of reasons in support of these conclusions. 
Then—sometimes only after a very long and laborious discussion,— 
the necessary votes are taken, and a committee is appointed to draft 
the decision. It is composed, besides the President and the Regis- 
trar, of two judges elected ad hoc by secret ballot. This Drafting 
Committee sets to work according to a method which is not always 
the same but which varies according to the nature of the cases. 
Sometimes, the members of the Committee agree to draw up a de- 
tailed plan in order afterwards to entrust the drafting to one of its 
members only, subject to criticism and amendment by the other 
members. On other occasions, the decision seems to be able nat- 
urally to be split up into sections, one of which can be drafted by 
each member of the Committee, subject to the same reservations. 
In fact, the introduction and statement of reasons are always pre- 
pared by the Registrar. 

The draft, when once completed, is then circulated to all the 
members of the Court and a time-limit is fixed for the presentation 
of amendments, if any. Upon receipt of these amendments, the 
Drafting Committee again sets to work in order to settle what amend- 
ments can be accepted, what amendments it feels it must dissuade 
the Court from adopting, and in some cases to do the whole draft 
over again in the light of the observations made by the other mem- 
bers of the Court. Sooner or later, however, what may be con- 
sidered as the final report of the Drafting Committee is ready, and 
it is then discussed by the full Court, first generally, and afterwards 
paragraph by paragraph. This discussion may lead to the rejection 
of the whole draft, so that the same procedure must be started all 
over again; but more often than not, it results in the adoption by a 
final vote, and subject only to minor drafting amendments, of a 
text, which will eventually become the opinion or the judgment of 
the Court. 

The question is often raised whether the fact that the judges 
come from so many different countries and are trained under legal 
systems which sometimes differ so much does not make the work of 
the Court particularly difficult. I am glad to have this opportunity 
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of saying that however that may be, one thing is certain, namely, 
that the shock which does take place between opinions based on 
different legal systems and on different legal training is the source 
of a great completeness of consideration and a guarantee for the 
all-sided and impartial character of the final decision or opinion. 
Of course, this situation may lead to difficulties. It is obvious that 
it is far easier to agree between people who, by reason of their very 
education and their very origin, are likely to hold the same views; 
but if this Court were to be composed in a manner offering such 
facilities, it would be immensely impoverished as compared with 
what it is today. 

Another question is often heard: Can the Court, when its burden 
of work increases as it is bound to do, continue to apply the same 
elaborate system of discussion as is now followed? Of course, it is 
difficult, even impossible, to give a definite answer to this question; 
but I think I may be able to say that an effort will have to be made 
and will be made to maintain the essential features of the system in 
order to enable the Court to take full advantage of the different 
origin of its members and of the differences existing between the 
legal systems under which they have all been trained. 

The facts to which I have just referred, of course, sometimes have 
the effect of preventing judgments or opinions from being unani- 
mous. The Statute itself provides that decisions of the Court are 
to be taken by a majority, and it goes even further in the same 
sense in giving dissenting judges the right to add to the judgment 
a statement of their dissenting opinions. The ensuing system has 
been much criticized, and I have even been asked whether the Court 
itself does not dislike it, and whether it is not possible to abolish it. 
My answer must be that since it is a question of a provision of the 
Statute the Court’s opinion on it is of little importance: the Court 
has to apply it and cannot disregard it. Severe criticism was voiced 
when, in 1920, the rule was enacted, and it may be expressed again 
if the Statute is one day revised—although not by the Court. A 
different question altogether is that the Court should apply the pro- 
vision in question not only according to its letter but also according 

to its spirit. This is why, amongst other things, when the Court 
revised its Rules the other day, it inserted a provision according to 
which any judgment or advisory opinion is to state the number of 
judges composing the majority by which the judgment or opinion 
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was adopted. In fact, the right to publish dissenting opinions being 
optional and not obligatory, it may happen, and it has indeed hap- 
pened, that in cases where several judges voted against the judg- 
ment or opinion, one only filed a dissenting vote, thus creating in the 
minds of the public the impression that the judgment or opinion was, 
unanimous, save for that single vote. Now, in the view of the Court, 
this is not in accordance with the spirit of the provisions of the 
Statute to which I have alluded, and, therefore, the Court has 
enacted an amended rule intending to bring the practice into con- 
formity with that spirit. 

It is not, however, an easy task always precisely to define what 
this spirit is. In this matter which I am just discussing, two ex- 
treme solutions are possible between which a wide field is open for 
compromise. One is to consider the Court as a moral whole—a 
single person—whose decisions, although taken by a majority of 
the members composing the Court, are the sole and indivisible de- 
cisions of that moral entity. The other extreme is the solution 
according to which the judgment called “‘ the judgment of the Court” 
is merely the conclusion in which the majority of a series of individual 
judgments delivered by each member of the Court happen to concur. 
The first system is generally applied on the Continent; the second is 
found in its purest form in the United Kingdom. The Court’s Statute 
has adopted a solution which is a compromise between the two 
extremes just indicated, and this fact is eloquent enough as concerns 
the difficulties met with on this particular point—not by the Court— 
but by the bodies entrusted with the preparation of the Statute. 
As a matter of fact, the Continental solution is adopted in so far as 
the judgment is signed only by the President and the Registrar. 
On the other hand, what I may call the Anglo-Saxon solution is 
adopted in so far as dissenting opinions, which are a kind of echo of 
the several individual judgments known to English law, are admitted. 
In determining what is the spirit of the Statute, the problem consists 
in saying to what extent one solution or the other prevails, and where 
the dividing line between them goes. I have just mentioned what is 
the Court’s view on one aspect of this important matter. 

Returning now to the question of procedure from which I started— 
when once the judgment or the opinion has been finally adopted, with 
or without dissenting votes, it is made public in this room and com- 
municated to those interested and to the press. And so the ship 
is launched. 
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This is an important act. Perhaps few realize how important it 
is. For it is fraught with the fate not only of the interests at stake 
on the specific case at issue, but to a large extent also with the fate 
of the Court itself, and, indirectly, with that of international juris- 
diction generally. A judgment or an opinion delivered by the Court 
passes sentence not only on the conflicting claims of the parties or on 
the arguments put forward in support of this or that point of view 
on a given problem, but also on the Court’s claim to the confidence of 
the States and of the general public. The Court is the greatest ex- 
periment ever tried in the field of international jurisdiction; should 
it fail, or be considered to have failed, the cause of international 
jurisdiction in general will no doubt be compromised for a considera- 
ble time to come. I would like you to fully realize what a very grave 
responsibility towards humanity at large therefore rests upon the 
men who have had imposed on them the terrible task of performing 
duty as a member of this Court. 

But, on the other hand, if the Court succeeds in gaining general 
confidence, its beneficial effects will extend far beyond the limits 
of the cases or questions actually submitted to it. One of your great 
statesmen, who is moreover intimately connected with the history 
of the Court, Mr. Elihu Root, in an article which he published some- 
what recently, drew attention to the fact that the importance of the 
Court lies, at least to some extent, in preventing cases coming before 
it, as well as in solving cases having come before it. Mr. Root meant, 
I do not doubt, that the very existence of the Court induces the 
parties to try to come to an agreement rather than risk the non- 
success of a bad case before the Court, and that the mere fact thata 
conflict may come before it is often enough to make a party which 
feels that it has no strong case go to the other litigant and say “let 
us settle this matter reasonably between us.’’ But this will ob- 
viously happen on one condition only, and that is, that Governments 
have an absolute conviction that if a case is brought here, the truth 
and the full truth will be brought out, and that justice and full 
justice will be proclaimed. As concerns the situation in this respect 
at the present moment, I am able to inform you that I have positive 
knowledge of a certain number of cases which have been solved by 
direct agreement between the parties as soon as those parties were 
faced with the necessity of coming here and having their real rights 
and wrongs proclaimed. 
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All the States of the world have an interest in the good working 
of the Court, and may criticize it from the point of view just referred 
to, for it is open to all of them and on a footing of perfect equality. 
There is a rule in the Statute to the effect that nothing may be done 
which might encroach upon the perfect legal equality of parties be- 
fore the Court. In this respect, a question may be raised. It may 
be asked whether it is not true that the Statute provides for special 
conditions as regards States wishing to appear before the Court and 
who are not members of the League, and, if this is so, whether this 




























oul : : ; a 
a does not introduce an element of inequality. The answer is simply 
aa that the conditions in question, far from creating an inequality, are 
onli calculated to ensure perfect equality. As you know, the members 
th of the League of Nations are bound by an engagement, undertaken 
e ; ; 
oa in the Covenant, to the effect that they are to carry out in full good 
e faith the decisions of the Court. The condition placed on the ad- 
mission of other States is in fact merely that they should make a 
ral ‘ Si 
; declaration to the same effect. Even that condition does not how- 
its - bs 
a ever, apply to all States which are not members of the League, but 
only to such States, not being members of the League, as are not 
¥ mentioned in the Annex to the Covenant. Consequently, the 
1e- : : : 
h United States amongst others, is not debarred from coming before 
e cal : ; 
Me the Court by any condition, but finds itself in a more favorable 
. position even than any member of the League. But then what is 
“ the use, it is sometimes asked, of the United States adhering to the 
. Court? Here you will excuse me for refusing to answer: my do- 
main is that of law, not that of politics. Again, it is often asked, 
a oi : ‘ 
h whether the principle of equality can really be said to extend to ad- 
. visory opinions if, as would appear to be the case, such opinions can 
only be demanded through the instrumentality of certain organisms 
“ of the League, the Council or the Assembly; or whether perhaps 
h equality may be here established by allowing any two States to con- 





clude a treaty between them by which they agree to ask the Court 
for an advisory opinion, such agreement compelling the Court to 
act in conformity with it. My answer is that there cannot be a 
question of any inequality since non-Members of the League are also 
perfectly entitled to ask the Council or the Assembly to transmit 
to the Court a request for an advisory opinion. But, on the other 
hand, I think that that is the only channel through which such a 
request can legally reach the Court. The source of the Court’s com- 
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petence to give advisory opinions is to be found in the last phrase of 
Article 14 of the Covenant,a provision that may be considered ag 
incorporated in the Statute, which expressly mentions it both in its 
preamble and in its first article, by reference. I understand that the 
theory, according to which the Court would be able to give opinions 
in execution of any agreement between two States, is based on that 
provision of Article 36 of the Statute according to which the Court 
is competent to decide all cases which the parties thereto refer to it 
and all matters specially provided for in treaties and conventions in 
force.4 But to my mind, Article 36 refers only to cases which are 
to be solved by means of a judgment, and does not refer to questions 
submitted in the advisory procedure.’ The history of the clauses in 
question would seem to be conclusive in this respect, and even if it 
were not, there is, in two judgments already delivered by the Court, 
a strong indication that in the view of the Court itself it could not 
deliver advisory opinions except upon requests formally emanating 
from the Council or from the Assembly. I refer to Judgments Nos, 
6 and 7 concerning certain German interests in Polish Upper Silesia. 
The defendant in that affair raised an objection to the Court's juris- 
diction to deal with a certain conclusion of the claimant because this 
conclusion was alleged to constitute in reality a request for an ad- 
visory opinion, and because the Court was said not to be able to give 
such opinion except as provided for under Article 14 of the Cove- 
nant. The Court held, in its Judgment on the jurisdiction, that the 
conclusion in question was intended to ask the Court to pass judg- 
ment and not to deliver an opinion, and, for this reason, the Court 


“The difference between ‘‘cases’’ and “‘matters” (French: “‘affaires”’ et ‘‘cas"’) in this 
provision would seem to me to be two-fold: first, that the Court has jurisdiction to decide, 
on the one hand, all disputes submitted to it by virtue of an agreement between the parties 
concluded specifically in order to settle the individual dispute in question, and, on the other 
hand, all disputes concerning subject-matters which, by a treaty stipulation, the ies 
have in general agreed to consider as falling under the Court's jurisdiction; second, that 
disputes belonging to the second category can, under such treaty stipulation, be submitted 
by unilateral applications (cf. Article 40). The first distinction coincides with that drawn 
by Lammasch between “‘isolated”’ and “‘institutional’’ arbitration; the second adds that 
in the event of “institutional” arbitration no special agreement is necessarily required, 
the unilateral application being looked upon as a notification of the agreement (compromis) 
generically involved in the compromissory treaty provision. 

5 This opinion would lead to a negative reply also to the question whether the Court could 
not acquire competence to give advisory opinions at the request of international bodies 
other than the Council and the Assembly, by virtue of a provision in the organic convention 
establishing such body. For organic conventions subsequent to the Statute could not be 
incorporated by reference in the Statute, except by amending the latter. Moreover, Ar- 
ticle 36, relating as it does only to contested cases (leading up to judgments) could not be 
directly applied to advisory opinions. A kind of authentic interpretation of the Statute 
in this sense was, finally, given by the first Assembly when, notwithstanding the very wide 
wording of Article 423 ST the Versailles Treaty, it refused the right to ask for advisory 


opinions to the International Labour Organization, except through the intermediary of the 
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maintained its jurisdiction also on this point. Further, in the Judg- 
ment on the merits, the Court, recalling this fact, stated that, in the 
proceedings on the merits, the claimant had failed to formulate def- 
inite claims calculated to establish the character of the conclusion in 
question as an application for a judgment on the point at issue, and 
the Court, therefore, left that conclusion on one side. 

This leads me on to another problem, which is often discussed: Is it 
true or is it not true that the Court can refusé to give advisory opin- 
jons? My answer is simply: it is true!’ The Court not only can 
but has actually refused to give advisory opinions. More than 
that, it has drafted one article of its Rules in terms which are ex- 
pressly calculated to indicate that the Court does not feel compelled 
in all circumstances to give effect to requests for advisory opinions; 
I refer to the opening words of Article 74 of the Rules as drafted in 
1922: “Any advisory opinion which may be given by the Court, 
etc. . . . ” Onthe other hand, it is equally certain that the Court 
will not refuse to give an opinion for which it has been asked, except 
for imperative reasons of paramount importance. I am glad to be 
able to give an instance of what such reasons may be. I am thinking 
of the so-called Eastern Carelian question on which the Court 
actually refused to give an opinion. It is sometimes said that this 
happened because Russia refused to appear before the Court. This 
is true, but it is not the whole truth. The theory on which the Court 
acted was as follows: The Court has compulsory jurisdiction only in 
cases with regard to which the parties have by general or special 
agreement consented that the Court should have such jurisdiction. 
Being limited in character, the compulsory jurisdiction of the Court 
can, therefore, in no circumstances be introduced through any back- 
door, for instance that of advisory opinions. Now, what happened 
in the Carelian case was this: Finland submitted to the Council of 
the League a point which was the subject matter of an acute con- 
troversy between that country and Russia. The application of 
Finland to the Council was a unilateral one, Russia not agreeing to 

6On the other hand, I do not think that the Court could refuse to give judgment ona 
case regularly submitted to it for decision. It has been asked whether this might not hap- 
pen, for instance, when the circumstances of the case are such that a decision might affect 
the rights or interests of States which have not consented totherequest. I donot thinkso, 
mainly in the light of Article 59 of the Statute, limiting the binding force of the decision to 
the litigant parties and to the specific case; thus, if third States do not intervene, the deci- 
sion cannot legally affect their rights and interests. An indication in the same sense is to 
be found in Article 63 of the Statute which, indirectly, renders the Court’sinterpretation of 


a provision of a collective outy, inapplicable to a State which has participated in the treaty 
but which has not “intervened” in the proceedings, 
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bring the dispute before the League. The Council asked the Court 
for an advisory opinion on the very point of which it had itself been 
made cognizant. The Court, therefore, was indirectly seized of the 
matter by a unilateral request and its answer, if given, would have 
decided the point at issue between Finland and Russia. If it had 
been a question of a contested case, the Court would have had no 
jurisdiction to deal with it unless both parties had accepted its juris- 
diction as compulsory. It could not, therefore, through the round- 
about way of a request for an advisory opinion, assume jurisdiction 
over the case at the demand of one of the parties only, in the absence 
of an agreement establishing compulsory jurisdiction. The absence 
of such agreement could have been remedied by Russia putting in an 
appearance before the Court, or by her specifically consenting that 
the Court should give an opinion. Her action, however, was quite 
to the contrary, because she refused to appear before the Court. It 
is in this sense that it is true that Russia’s failure to appear caused the 
Court to refuse to give an opinion. For if Russia had put in an ap- 
pearance it could, by virtue of the consent implied, have made up 
for the absence of compulsory jurisdiction. But the real reason 
for the refusal was that no such jurisdiction existed. 

As you know, advisory opinions are delivered by the full Court 
the same as is usually done in ordinary cases for judgment. But you 
also know that provision is made for the creation of special Chambers, 
one for labour cases, one for transit and communication cases, and 
one for summary procedure. Of the working of the two former 
Chambers, no experience has been gained, since there has been no 
business for them.” 

The Chamber for summary procedure, on the contrary, has been 
working in two instances; and I may mention that the procedure 
according to which it works, has been extended by the revised Rules 
of Court, so as to apply also to the full Court when deciding on 

_ ™No special procedure is provided for the bringing of cases before the so-called ‘‘tech- 
Selensthe Courtin the sume war,l.c. by the Uting of om application or bythe notions 
of aspecialagreement, asthecase may be. Butifthespecialagreement, orthe compromis- 
sory clause on which the application relies, contains a statement to the effect that the Court 
“*sitting asa Chamber for * * * "’ isto decide, this Chamber will be convoked and will, 
in the first place, be seized. If, on examination, it finds that the parties were not in fact 
agreed to ask the Court to decide the case otherwise than in pleno, it will so advise the full 
Court, who will thus be competent. 

The two technical chambers are organized according to the same principles, except that 
the presence of technical assessors, compulsory when the labour chamber is sitting, is re- 


quired as concerns the transit and communications chamber only at the request of the 
parties or if the Court itself feels the needs of expert technical advice. 
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pleas to the jurisdiction and on similar preliminary objections. At 
the same time, somewhat more detailed rules about this procedure 
have been inserted, mainly for the guidance of the parties. 


* * * 


Subject to the further questions which you may like to put to me, 
I will now abandon the working of the Court as such and advert 
to another essential factor in the preparation of the Court’s judg- 
ments and opinions, a factor which, being less conspicuous, is little 
known,—less than certain other institutions of exactly the same 
category,—but which is nevertheless an instrument of international 
cooperation well worthy of a closer examination: I mean the 
Registry. 

The origin of the Registry is as follows. When, early in 1922, 
the Court met for its Preliminary Session, held in order to enable it 
to prepare its Rules, the Secretary General of the League, under a 
special Resolution of the Assembly, designated one of the officials 
of the League with the necessary staff to act as Secretary and Sec- 
retariat to the Court until the Registrar, provided for in the Statute, 
had been appointed and until the Court had had the time to consti- 
tute its own Registry. As a matter of fact, after a few days, the 
official designated by the Secretary General was elected Registrar, 
and was instructed by the Court to prepare plans for the organization 
of the Registry; meanwhile, the staff designated by Geneva con- 
tinued to act. 

The terms of reference of the Registrar were very strict. He 
was to draw up a plan of organization providing for a complete and 
efficient secretariat, comprising the smallest possible number of offi- 
cials and costing the smallest amount possible. In fact, the Court 
itself, at that time, did not feel sure whether the amount of its work 
would be great or small, but it was certainly inclined to think that 
it would not be overwhelming; and, this being so, it wanted to avoid 
the ridicule of having a considerable staff walking about The Hague 
without much to do. The result was that the Registrar prepared 
a plan of organization very much on the lines of the armies of those 
exotic countries whose military forces are said to consist only of 
generals. In fact, what he devised was a small secretariat, every 
member of which would be responsible for a specific department so 
as to make it possible to extend the staff according to the require- 
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ments of the work, without changing the framework of the organiza- 
tion, and I think I may be allowed to say that the experiment has 
been successful. The Registry has proved itself entirely up to its 
task, and at the same time, essentially elastic, a contributing factor 
to this happy result being no doubt the fact that we are able asa 
rule always to fill temporary posts, as required, with the same people, 
who are, therefore, from the moment they set foot on the premises, 
more or less acquainted with the task before them. 

In the course of time, the Registry has undergone certain modifica- 
tions. As it now is, it comprises a number of departments which, 
with your permission, I shall describe one after the other. 

But, first of all, I should mention a post which was created only 
a few months ago, and which, in a certain sense, falls outside the 
framework of the rest of the organization: the post of Deputy- 
Registrar. The duties attached to this post are, in the first place, as 
the name indicates, to replace the Registrar in case of his absence. 
But, at the same time, the Deputy-Registrar is responsible for legal 
research work and has to look after a part of the diplomatic corres- 
pondence of the Registry. You are perhaps astonished to hear the 
expression “diplomatic correspondence” used in connection with a 
legal institution; but in reality there is nothing extraordinary about 
this. The Court’s customers—so to say,—the parties permitted 
to appear before it, are States only; and the result is that, practically 
speaking, in every case on which the Court has to give judgment of 
even an advisory opinion, extensive pourparlers of a purely diplo- 
matic character, mainly on points of procedure, take place between 
the Registry and the representatives of the interested States. The 
same fact, namely, that the Court is open only to States, necessitates 
a great deal of other correspondence which, although not diplomatic 
‘in character, requires perhaps no less tact; I mean correspondence 
with private individuals who would like to appear as parties before 
the Court. To all of them,—and at present we have had, I think, 
hundreds of applications of this kind—we eventually have to oppose 
a categorical non-possumus. In some cases, however, I must admit 
that I rather resent this necessity, especially those in which applica- 
tions come from persons having no nationality. There are, for in- 
stance, persons who were born in Germany and who have, under 
German law, lost their German nationality after the expiration of a 
certain lapse of time and who, having settled down in France are 
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refused French citizenship, because in the eyes of the French law 
they are still Germans. Such persons, in fact, cannot avail them- 
selves of the possibility which is open to the citizens of any State, to 
have their case tried by the Court, by obtaining from their Govern- 
ment that it introduces, in the interests of the private person con- 
cerned, a suit before the Court against another Government. This 
possibility is, so far, the only remedy to the situation which excludes 
private persons from the Court; it, at the same time, imposes a neces- 
sary check on the ambition and ardor of private litigants by com- 
pelling them to obtain their Government’s consent to take the mat- 
ter in hand. The Court has declared in its Judgment No. 2 that a 
suit becomes international in character, even if the principal interest- 
ed is a private person, provided it is taken up by a Government; but, 
on the other hand, a suit not so taken up which interests only a 
private individual, is irremediably kept outside the Court. 

To revert to the organization of the Registry, I next want to say 
a few words about the principal officials of the Registry properly so 
called, namely the three “editing secretaries.’’ All of them belong 
to the category, which in the Geneva hierarchy, are known as ‘“‘ Mem- 
bers of Section, Class A’’, whilst, for instance, the Deputy-Registrar 
belongs to the category known as “Chiefs of Sections” and the 
Registrar is assimilated to that of “‘ Directors.’ 

One of these Secretaries is responsible for what we understand 
here by “drafting”; besides that, he acts as Secretary, not to the 
President personally, but to the President as an institution, if I may 
say so, to the “Presidency.” The “drafting” for which that Secre- 
tary is responsible consists in reality of editing, namely, the editing 
of two of the series of the publications of the Court about which I 
shall speak to you later, and of the so-called ‘Confidential Bulle- 
tin” of the Court. The two series which are entrusted to him are 
Series D, chiefly containing the texts of clauses conferring jurisdic- 
tion on the Court, and Series E, being the Court’s Annual Report. 
The Confidential Bulletin is less known. It is a document com- 
municated exclusively to the Members of the Court who receive it 
twice monthly. It is calculated to constitute a kind of permanent 
tie between the Members, both in their personal relations and as 
concerns their work. It, therefore, contains information concerning 
the activities of the Members of Court, but also and above all any 
information which can be obtained concerning events of direct or 
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indirect interest to the Court. Such events may consist of happen. 
ings in the political world. They may consist of judgments rendered 
by national or international tribunals. They may consist of Pregg 
comments on the Court’s own work, and so forth. The Bulletin in 
this connection is really intended to keep the judges fully acquainted 
with all the problems which may one day come before the Court, so 
that if a request or an application arrives relating to one of these 
points, a judge may have in condensed form—the Bulletin is very 
carefully indexed—all the information which he immediately needs 
in order to form an idea of the nature and importance of the ques- 
tion submitted. You may ask why this Bulletin is so strictly con- 
fidential? The reason, of course, is that it is not desirable that it 
should become generally known what cases are considered by the 
Registry as likely to be brought before the Court: this, in fact, 
might have the most undesirable political side issues. 

The task of the second editing Secretary is entirely different in 
character. He is mainly responsible for oral translation. Such 
translation takes place in part in public, namely, at the hearings of 
the Court; in this respect the Secretary concerned is, of course, 
assisted by other interpreters. But in part it takes place at the 
private meetings of the Court; there the Secretary to whom I am 
referring generally works alone, because the Court admits to its 
private meetings only the Registrar, the Deputy-Registrar, and one 
interpreter. Oral translation, or interpretation, as you may happen 
to know, is not at all the same thing as written translation. In order 
to be able to translate orally any statement immediately it is made, 
the interpreter just be entirely conversant with the point under dis- 
cussion ; otherwise he would be quite inadequate. For these reasons, 
the Secretary in question is obviously particularly qualified, not only 
for the interpretation work itself, but also for the preparation of 
the minutes of the private meetings and for the editing of the docu- 
ments relating to cases and questions, in other words, for the edit- 
ing of the publications belonging to Series C. And this is why he 
is responsible also for these two branches of the activities of the 
Registry. 

The third editing Secretary is entrusted with the written trans- 
lations which are both numerous and voluminous. He, of course, 
has the right to be assisted by his colleagues and by temporary trans- 
lators, especially when it is a question of translations into a lan- 
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guage other than his own. It should be noted that this Secretary, as 
well as his colleagues, are supposed to possess, besides a thorough 
knowledge of French and English, a working knowledge of German 
and Spanish. But even so, it has been found that we are not quite 
adequately staffed from a language point of view, and sooner or later 
we shall have to contemplate the addition to the Registry of a person 
possessing a knowledge of the Slav languages. When that has 
been done, we shall be fairly universal so far as foreign languages 
go. 
Another important department of the Court,—in fact the one 
which was most difficult to plan and organize,—consists of the Ar- 
chives, with which are combined the distribution service of the 
Court and the Court’s own library of reference books. The prin- 
cipal care of the Registrar, when organizing this branch, was to in- 
troduce a system permitting one to find any document or reference 
at the shortest possible notice, and my experience is that he has 
been successful on this point. Perhaps this is due to a large extent 
to the fact that he eventually chose a system which he had adapted 
from one which he had had the opportunity of studying in your 
country, and more particularly in Washington, D. C. 

The next department is that of accounting and establishment. 
What the duties belonging to it are I need not explain because that 
results from its very name, but I should like to take this opportunity 
of giving a few explanations concerning the financial administration 
of the Court. 

You will remember that there is an article in the Statute according 
to which the expenses of the Court are to be borne by the League 
of Nations in the manner decided by the Assembly. Under this rule, 
the Assembly has taken two successive resolutions: according to 
the first, the Court’s budget was to be incorporated with the League’s 
budget; and, under the other, the Court was to be a financially 
autonomous institution in the sense given to that expression by the 
“financial regulations” of the League of Nations. This means two 
things: first, that the Court approves its own budget as drawn up 
by the Registrar for submission to the Assembly without any inter- 
ference by the Council or the Secretariat of the League of Nations; 
secondly, that the Court has a right to obtain out of every contribu- 
tion paid by Members of the League towards the funds of the League, 
a share corresponding to the proportion which the Court’s budget 
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bears to the League’s budget as a whole. In other words, the finan. 
cial autonomy of the Court really means that its expenses are borne 
by the several States which adopt its budget as proposed by itself, 
but that the machinery set up by the League for collecting funds 
and for auditing and the like are, in the interests of simplification 
and economy, put to profit also as regards the Court. It has been 
asked why, if this is so, the several States could not pay their con- 
tributions direct to the Court without passing through the inter- 
mediary of the League, and whether the reason is not that such 
system would be prejudicial to the usefulness of the Court. The 
reply would seem to be that theoretically it would certainly be pos- 
sible for the Court to stand entirely on its own financial legs and 
that it is difficult to see how such a situation could impair the Court’s 
usefulness. But, on the other hand, I must confess that I cannot 
see the practical utility of a reform to that effect. It would mean 
the necessity of creating at The Hague a small edition of the ma- 
chinery already existing at Geneva, thus increasing the cost of up- 
keep of the Court and giving additional trouble. 

There is one more point involved in this question, a point of 
principle. As I just mentioned, the Statute lays down that the 
expenses of the Court are to be borne by all the Members of the 
League and not only by the States having signed and ratified the 
Court’s Statute. This is entirely reasonable, because as I explained 
at the outset, the Court is open upon absolutely the same footing 
and upon the same conditions to Members of the League and to 
States mentioned in the Annex to the Covenant whether they have 
or have not signed the Statute. —This, by-the-by, constitutes to 
my mind the reason why, once the Statute had come into force, 
signatures and ratifications were no longer forthcoming. As a mat- 
ter of fact, under the Protocol of signature to which the Statute is 
attached, ratification by a majority of the Members of the League 
was required for the coming into force of the Statute, but once this 
event had happened, ratification was no longer of real importance, 
since it conferred on the ratifying State hardly any right or duty 
which it did not already possess by virtue of its membership of the 
League and—in the case of States which are not members but which 
are mentioned in the Annex to the Covenant,—the ratification of the 
Statute would perhaps create new moral obligations but could give 
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rise to no rights which do not already exist. But—to return to our 
starting point,—would it not be difficult for the Court or for the 
Registrar to collect contributions from Members of the League, 
notwithstanding their undoubted rights to make use of the Court, 
if they had not ratified the Statute? The same difficulty cannot, of 
course, exist at Geneva. 

In this connection, I may state that the financial relations between 
The Hague and Geneva are really the only administrative relations 
which exist between the Court and the League of Nations. For 
certain reasons, I want specifically to emphasize that the Geneva 
Secretariat has no say whatever in the appointment of the officials 
of the Registry. Once appointed by the Court, on the proposal of 
the Registrar, these officials become beneficiaries to certain rights 
belonging to officials of the League, especially as concerns the pay- 
ment of pensions and sickness insurance, but the Secretariat assumes 
no right of control over them. For instance, the administrative 
tribunal now about to be set up by the League will have no jurisdic- 
tion over the officials of the Registry who are justiciable exclusively 
by the Court itself. 

Another department of the Registry, of comparative recent crea- 
tion, is the printing service. This service was made necessary by 
the extension which the Court’s publications gradually assumed. 
The Court’s printing is done by one single plant, situated at Leiden, 
with which the Registrar has concluded a long time contract. The 
main idea of this arrangement is that the Court buys at about cost 
price the number of copies of each publication which it needs for free 
distribution, especially to States; but that for the rest, the number of 
copies to be printed off is fixed by the printer-editor according to his 
own interests, which are, of course, to sell as many copies as possible, 
his profit on the contract being derived only from the profit on the 
sales. This by-the-by, is the best guarantee for the widest possible 
distribution of the Court’s publications. In order to bring down the 
cost of production and also because of the fact that most of our 

8As examples of possible differences between the status of members having ratified and 


members not having ratified, the following may be mentioned: 
(a) Itis possible that States not having ratified the Statute (i. e. the Protocol of Decem- 


ber 16th, 1920) would not be entitled to sign the Optional Clause concerning the Court’s 
compulsory jurisdiction; 

(b) Itis probable that the Court would have jurisdiction under Article 37 of the Statute 
= —< concerns—except parties to the treaties referred to therein—States having ratified 

e statute; 

(c) States having ratified the Statute might be considered as having pledged themselves 
to execute such measures of interim protection as may be indicated under Article 41 of the 
Statute, such not being the case as concerns States not having ratified. 
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printing is done in French and English but in a Dutch plant, an ex. 
tensive control, both of the manuscripts sent off for printing and of 
the printing work itself, is essential, and it is this control that is as- 
sumed by the printing branch of the Registry. 

I take this opportunity of giving you a few facts about the Court's 
publications. They are divided, as you know, into five series, A, 
B, C, D and E. Series A and B are intended for the publication of 
the Court’s judgments and advisory opinions. 

Series C includes all the documents relating to such cases and 
opinions, namely, documents of the written proceedings, verbatim 
reports of oral statements, all the evidence produced, and even the 
diplomatic correspondence concerning the cases in so far as that cor- 
respondence is likely to throw any light on the proceedings and upon 
the case itself. I think I am safe in affirming that never before has 
publicity on this scale been carried out by any international tribunal, 
and I shall also be safe in saying that if that had been done, Judge 
John Bassett Moore would have been saved an immense amount of 
work. It has been pointed out that at the outset the Court pub- 
lished only documents which were not already printed by the parties 
or by the Governments concerned, but did not reproduce in its col- 
lection the documents of a case in so far as they had already been 
printed by the parties. The ensuing gaps have, however, been filled 
long ago by publishing a certain number of so-called “additional 
volumes”’ to the various numbers of the Series C publications, which 
therefore now comprise all acts and documents relating to the cases 
and questions, including the written proceedings which were not at 
the outset to be found in the Court’s collection. 

Series D has a double aim. It contains the Court’s Rules and 
the documents likely to explain the Court’s interpretation of those 
Rules, namely, the records of the Preliminary Session of the Court, 
when the Rules were first adopted, and of the Session which closed 
a few days ago, in the course of which the Court adopted the revised 
Rules which are now in force. In the second place, Series D con- 
tains a collection of the various treaty provisions governing the 
Court’s activities. Such a collection is published periodically and 
the material is, in the meantime, brought up to date by “addenda” 
which the next complete edition will embody in a systematized form. 
A new volume belonging to this series will appear before the end 

of this year. It will show what an immense development the Court’s 
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jurisdiction has recently taken. If I am not mistaken, something like 
160 treaties are listed in it, and the relevant clauses thereof are re- 
produced. Our policy indeed is not to reproduce the whole of the 
treaties including the clauses conferring jurisdiction on the Court, 
because this would make far too bulky volumes and would not 
answer the reference purposes for which these volumes are pre- 
pared. But, in order that the complete text may, if desired, be 
easily found in each case, every clause is accompanied by a state- 
ment of the official source or sources where the whole of the authen- 
tic text of the treaty is available. The volume now being prepared 
will, moreover, contain, as a kind of introduction, a systematic 
study of all the various clauses. This is desirable because of the 
wide divergence of these clauses, which range from the declarations 
of the acceptance of the Court’s compulsory jurisdiction for all 
legal questions, to mandate clauses, for instance, and clauses in 
unilateral minority declarations made by certain so-called new 
States before the Council of the League of Nations 

As concerns Series E, one fact is of particular importance. As you 
will remember, it is called the “Annual Report of the Court.” 
It is an annual report, but not a report addressed to anybody in 
particular but to the public, in general. At the 1924 Assembly, 
serious objections were raised because the Council of the League 
in its annual report to the Assembly had said nothing about the 
Court. In answer, it was rightly observed that because of the 
Court’s independence, the Council had no business to report upon 
its activities. The result, therefore, was an invitation to the Court 
to cause a report of its own to be prepared. The Court agreed, but 
in its decision to that effect it expressly stated that its report was to 
form a special series of its publications and was not to be a report 
to the Assembly. The detailed facts in this respect are set forth in 
the introduction to the first volume of the report. The second vol- 
ume will appear in a few days. It is a continuation of the first, on 
which it is entirely based and the policy of which it has adopted. 
In this respect, I would like to explain just one thing. The question 
has sometimes been raised why it is that only the Court’s decisions 
and not the dissenting opinions, if any, are summarized in the re- 
port? The answer is, firstly, that the dissenting opinions are pub- 
lished in extenso in connection with the full text of the judgments 
and advisory opinions; and secondly, that the annual report is only 
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intended to give a survey of the Court's activity as such. That 
activity consists, amongst other things, of pronouncing judgments 
and opinions, the dissenting votes of minority judges not forming 
part of these. Finally, it would be an extremely delicate matter for 
the Registry to summarize individual opinions, such summaries be- 
ing likely to give rise to objections on the part of the authors of the 
dissenting votes. 

The department of the Registry to which I want to refer in con- 
clusion is the shorthand and typing branch and the multi-copying 
service. What I said at the outset about the elasticity of the organi- 
zation is especially true about this department. It is likewise in this 
domain that we have been able little by little to constitute a small 
body of what I may be allowed to refer to as “permanently tem- 
porary” officials: I mean to say, officials whom we can call upon 
to work for us whenever necessary, and who, therefore, in a certain 
sense, form part of our permanent staff. This department, where 
work is carried out in French and in English, knowledge of Ger- 
man and Dutch being however also desirable, includes verbatim re- 
porters capable during an emergency, of reporting hearings. Nor- 
mally our verbatim reports are drawn from the Senate in Paris and 
from the Law Courts in London. Personal secretaries are attached 
only to the President and to the Registrar, the shorthand and typing 
branch supplying secretarial assistance to the judges. 

It may interest you to know that the really permanent staff of the 
Registry consists of about a dozen people, and that during sessions 
the number is increased to about twice or thrice this number. 


x * * 


Before finishing this introductory statement, and before yielding 
the floor to those of you wishing to put questions to me, in order 
to complete this exposé I wish to say a word about the relations 
between the Permanent Court of International Justice and the 
Permanent Court of Arbitration. I am so often asked what is the 
fundamental difference between the two courts, rendering necessary 
the existence of the Court of Arbitration besides the Court of Justice, 
that I think a reply to this would be really desirable. In this respect, 
I may be allowed to say first of all that the Statute of the Court of 
Justice expressly lays down that that Court is there to supplement 
the Court of Arbitration with which it is co-existent; but apart from 
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this somewhat formalistic point of view, I should like to point out 
that the wider the range of international jurisdictions open to States, 
the greater the chance for a more or less complete realization of the 
ideal of the judicial settlement of international disputes. I think 
it is recognized as a fact that, in matters where political elements are 
relative!’ preponderant as compared with purely legal disputes, 
States are more readily prepared to come before Courts whose mem- 
bers are entirely of their own choice than before a Court the com- 
position of which is fixed. It is true that Article 38 of the Statute 
of the Court of Justice provides in its last paragraph that the Court 
can also, should the parties request it to do so, give judgment not in 
law but in equity. To my mind, however, it is not likely that States 
will avail themselves of this possibility. It is, I think much more 
probable that, should they desire a dispute, which has arisen between 
them, to be decided not on strict grounds of law but on grounds of 
opportuneness, they will apoint a special arbitral tribunal, and 
this is where the old Court of Arbitration retains its usefulness, as 
is proved, moreover, by certain modern treaties such as those drawn 
up at Locarno. On the other hand, it does not seem to me to be 
doubtful that, generally speaking, the tendency is to have recourse 
to the Court of Justice rather than to the Court of Arbitration. 
Statistics show that the Court of Justice has decided in the four 
years of its existence the same number of cases, including opinions, 
as was settled through the instrumentality of the Court of Arbitra- 
tion in more than twenty-five years. Further, when renewing their 
arbitration treaties, many States, including the United States, have 
sometimes provided that the competence conferred by the treaties 
on the Court of Arbitration shall be ipso facto transferred to the 
Court of Justice the moment both contracting parties are members 
of the League or adhere to the Statute of the Court. The reason 
for this preference would seem to me to lie in the fact of the real 
permanence of the Court of Justice, which consists of a certain 
number of persons who meet regularly, at least once a year, and who 

*It is a fact that the last paragraph of Article 38 of the Statute was introduced by the 
Assembly of 1920 into the scheme prepared by the Advisory Committee of Jurists in order 
to provide for the possibility of the homologation by the Court, in the form and with the 
effect of a judgment, of an agreement reached in Court between the parties (“‘jugement 
d'accord”’), The terms of the paragraph are, however, wider and seem to allow the Court 
to give judgment, should the parties so desire, not merely on grounds of law, but also on 
grounds of opportuneness. They may, however, also be looked upon as conferring on the 
Court, with the consent of the parties, the owner to indicate—as is the case in certain mod- 


ern arbitrary treaties—what, failing a provision or principle of law applicable to a certain 
point, in its opinion, the law should be on this point. 
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are then prepared to take up any case submitted to them, whereas 
the Court of Arbitration consists only of a permanent bureau anda 
list of persons designated by their respective Governments as being 
especially suitable to serve as members of arbitral tribunals. In 
other words, whereas the Court of Justice is always ready to func- 
tion, a special tribunal created within the framework of the Court 
of Arbitration has to be set up by agreement between the parties, 
and if no such agreement is reached, there is no tribunal. Further, 
the permanence of the Court of Justice leads to the creation of a real 
jurisprudence, for even if it is not bound by the precedents set up 
by itself, it is very likely that it will decide similar cases on similar 
grounds and ina similar way. The Statute expressly excludes, it is 
true, previous decisions of the Court as compulsory precedents for 
the Court’s subsequent decisions, but it is certainly compatible with 
the spirit of the Statute that the Court should not reverse an earlier 
decision save for cogent reasons, and it goes without saying that 
judgments rendered by one and the same body are far more likely 
to follow a uniform line of thought than those that are given by 
tribunals of varying composition. The fact that behind a given 
judgment of the Court there is a jurisprudence, would seem to me 
to add immensely to the effect of the judgments and therefore to the 
usefulness of the Court as an instrument of international pacification 
and cooperation. 

It results sufficiently from what I have already said that to my 
mind the question whether the Court of Arbitration should not dis- 
appear is entirely futile. But for the sake of completeness, I will 
place myself for a moment on the basis of the hypothesis that the 
Court of Arbitration has disappeared, in order to answer the ques- 
tion—which has also in fact been raised—whether in such case the 
same fate would not necessarily be reserved for the Court of Justice 
because of the disappearance of the electoral groups provided for in 
the Statute. Of course, any answer to this question must be merely 
conjectural. But there is in the Statute a provision which gives a 
precious guidance, namely, the provision according to which a State 
Member of the League is entitled to nominate candidates to posts 
as Members of the Court of Justice even if it does not belong to the 

1°The present system of electing the judges was first sketched out in a statement made 
by Mr. Root at the meeting held by the Advisory Committee of Jurists on June 18, 1920. 


He therein indicates, as the source of his inspiration, certain events in the constitutional 
development of the United States of America. 
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